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CHINH TRi - LUAT 

CHONQ OOC QOYEN 
6 CffC NaÔ C THfiNH VIEN MERCOSUR 

TS. Nguygn Trong Tuan 
Hoc vien Ky thuat Qudn sU 

^ ^ ^ heo cac nha kinh te, khu vUc 
km hoa va toan cau hoa cac nen 
^mi^ k inh te la t ien de de cac nen 
kinh te canh t r a n h n h a u va ciing la 
dieu kien de phan cdng lai lao dong xa 
hoi t ren quy md toan the gidi, va tuf do 
cac nUdc cd the kha i thae tr iet de \0\ 
the so sanh cua minh nham lam ra 
cac san pham nhieu kha nang canh 
t r anh t ren thi trUdng the gidi. Hdn 
niia, canh t r a n h lai la ddng lUc de 
thiic day tien bo khoa hoc cdng nghe, 
lam ra nhieu cdng cu lao ddng hien 
dai, gdp phan cd ca'u lai nen kinh te, 
tang nang sua t lao ddng, ddi mdi 
phUdng thiic td chufc quan ly boat 
ddng san xuat k inh doanh, h(3p ly hoa 
lao ddng xa hdi, lam ra nhieu san 
pham kieu dang, mau ma dep, gia 
thanh ha, hap dan ngUdi t ieu dung. 

Vi vay, duy tr i mdi trUdng canh 
t r anh lanh manh , chd'ng ddc quyen la 
bien phap, cd che bet siic quan trong, 
c i n thiet de td chiic quan ly nen kinh 
te thi trUdng mdt each cd hieu qua. 
Canh t r a n h va ddc quyen thi trUdng 
la hai pham t ru kinh- te mau t h u a n 
nhau, ddi khi cd the tao ra cac cd hdi, 
nhutng dieu kien t ra i ngUdc nhau, tU 
phu dinh nhau . Do vay, mau t h u i n 
nay can dUdc nha nUdc giai quye't 
b i n g each t im ra va xac lap md'i quan 
he qua lai td'i Uu giuta canh t r a n h lanh 

manh va ddc quyen de moi boat ddng 
kinh te - xa hdi t rong nen kinh te thi 
trUdng deu cd the dUdc van hanh mot 
each hieu qua. 

Dd'i vdi nen kinh te thi trUdng, mau 
t huan nay dUdc giai quyet bang luat 
chd'ng ddc quyen, bao ve canh t r anh 
lanh manh, nhUng ten goi cua Luat 
nay d mdi nUdc mot khac. 0 Nhat Ban 
va My goi la Lua t chd'ng budn ban doc 
quyen (Antinolopoly); d Canada - goi 
la chd'ng ddc quyen (Antitrust); d DUc, 
Ao, Thuy Sy - goi la Luat chd'ng lien 
doanh d i u cd gia (Anticartel). 

0 cac nUdc t hanh vien Thi trUdng 
chung Nam My (MERCOSUR) hau bet 
chUa cd Luat chdhg ddc quyen rieng 
biet, ma chd'ng ddc quyen lai n i m 
trong cac chUdng muc cua Hien phap. 
C h i n g ban, Hien phap Brazil ban 
hanh nam 1988 cd' chUdng de cap de'n 
chd'ng ddc quyen vdi ten goi la "Order 
economica" (Trat tU kinh te). ChUdng 
de cap den chd'ng ddc quyen trong 
Hien phap cua Argentina, Uruguay va 
Peru - goi la "Interest Economico 
General" (Ldi ich kinh te chung). 

Tra t tu kinh te d Brazil la nguyen 
tac dU(3c xay dUng t ren cd sd tu do 
kinh doanh, bao dam tdn tai mdt xa 
hdi, mot nen k inh te pha t trien dn 
dinh ben vQng, canh t r a n h cdng bang. 
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lanh manh (Dieu 170); Dieu 173 quy 
dinh, cam lam dung ddc tdn de ban 
che canh tranh lanh manh, kiem ldi 
bat cbinb, lam hai ngUdi tieu diing. 
Hien phap Uruguay nam 1967 cho 
phep moi cdng dan, doanh nghiep cd 
the kinh doanh mdt trong mdt so' 
nganh nghe phu hop vdi kha nang, sd 
trudng ciia minh, mien la nganh nghe 
ay khdng bi phap luat ngan cam, 
trong qua trinh kinh doanh khdng 
lam hai den ngudi khac ciing nganh 
nghe vdi minh, ctmg vi loi ich chung 
ciia xa hdi. 

0 Paraguay, Hien phap nam 1992 
hien cdn bieu liJc, dam bao cho moi 
cdng dan, khdng phan biet giau 
ngheo, nam nU, deu cd quyen kinh 
doanh mdt nganh nghe khdng bi phap 
luat cam ky, trU boat ddng ddc quyen, 
nang hoac ha gia gia tao de ban che 
canh tranh (de ddc quyen mot linh 
vUc nao dd) lam phUdng hai de'n ldi 
ich chung cua xa hdi (Dieu 107). 

Hien phap Bolivia nam 1995 cam 
tap trung quyen lUc kinh te vao tay 
tu nhan de'n mUc cd the de doa 
quyen ddc lap, tU chu kinh te cua 
nba nUdc, khdng thiia nhan ddc 
quyen tU nhan, nbUng lai cho phep 
td nhUdng trong thdi ban khdng qua 
40 nam (Dieu 134). 

Nam 1959, Colombia ban hanh 
Luat chd'ng ban che thUdng mai. 

6 Argentina, ngay 25/8/1999, Luat 
bao ve canh tranh ra ddi, bd sung 
Dieu 42 cua Hien phap nUdc nay ban 
banh nam 1994. 

Hien phap Venezuela nam 1999 
viet, Venezuela la nha nUdc cdng hoa, 
cd che do kinh te - xa hoi dUde xay 
dung tren nguyen t ic tU do canh 
tranh; cam doe quyen, cam moi hanh 
ddng nh im xac lap ddc quyen dudi 
moi hinh thiie, cam lam dung dia vi 

ddc tdn d linh vUc nao dd lam hai den 
ldi ich cua ngUdi ti§u dung ciia xa hdi 
(Dieu 299). Nha nUdc kien quye't 
chd'ng lai nhUng viec lam anh hUdng 
tieu ciic de'n quyen ldi- ciia ngUdi tieu 
diing, cua xa hdi (Dieu 113). 

Hien nay, Luat chd'ng doe quyen bao 
ve canh tranh d cac nUdc MERCOSUR 
chang nhUng khac nhau ve ten goi, ma 
cdn khac nhau ve ngdn tuf phap ly vi 
cac ngdn tuf nay deu bat ngudn tuf cac 
phap luat va luat tuc cua mdi nUdc. 
Ten Luat thudng dai, edn eau triic 
phap ly thi khdng ranh mach, rd rang, 
thudng dUdc menh danh la "ca'u triic 
va chuan mUc" cao su. 

Theo mot sd' nha khoa hoc 
Argentina, khai niem "Ldi ich kinh te 
chung" diing trong Luat bao ve mdi 
trudng canh tranh trong sang, lanh 
manh ciia Argentina, ve mat phap ly, 
la khdng dn. 

O Venezuela, cac nha lam Luat 
nUdc nay dUa ra khai niem tU do canh 
tranh n h i m dumg phap luat de dieu 
chinh, chd'ng ddc quyen, nhUng khi 
giai thich khai niem nay lai khdng an 
nhap vdi tU do canh tranh. Vi du, theo 
Dieu 3 Luat hd trd bao ve canh tranh 
ban hanh nam 1992, thi tuf do canh 
tranh la boat ddng lam cho moi chii 
the kinh te deu cd quyen tu do gia 
nhap hay riit Iui khdi thi trUdng, 
nhung nhUng chu the dang hoat ddng 
d thi trudng thi khdng the tU y ddn 
phUdng dUa ra cac dieu kien trong 
qua trinh trao ddi hang hoa tren thi 
trUdng v.v... 

Cd the ndi r ing, trdng eac luat 
chd'ng ddc quyen ban den d day khdng 
cd sU giai thich rd rang, ddng nha't ve 
mat phap ly cac khai niem mang tinh 
nguyen t ic hdp thanh cae ehUdng m-uc 
ndi dung cua luat chd'ng doc quyen, 
bao ve canh tranh, bao ve thi trUdng 
v.v... Bdi, cae dinh nghia, khai niem 
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trong cac dao luat phai ro rang, phai 
cd gia tri, chat lUcing ve mat phap ly. 

Chang ban, de xac dinh hien tUdng 
tdn tai ddc tdn tren thi trudng, cd 
quan chd'ng ddc quyen Argentina cin 
chu'y den: 

- MUc hang hoa va dich vu la dd'i 
tUcJng nghien ciiu, xem xet cd the dUcic 
thay the bang cac hang boa va dich vu 
ciia cac doanh nghiep khac d nUdc 
minh hoac nUdc ngoai. 

- Cac dieu kien cd the thay the va 
thdi ban cin de thay the. 

- MUc do ban che kinh doanh luat 
dinh lam ngUdi ban, ngUdi mua va 
hang boa giam kha nang tiep can thi 
trUdng. 

- MUc do ngUdi pham luat cd the 
ddn phUdng tac ddng den gia ca, ban 
che cung bay ciu ciia thi trUdng. 

- Mifc do ngUdi canh tranh tren thi 
trUdng cd the chd'ng lai chinh quyen 
cua thi trUdng (Dieu 5 Luat bao ve 
canh tranh 7/1999). 

0 cac luat chd'ng ddc quyen, cac 
dieu khoan thi hanh luat deu ndi ro 
thdi han ra thdng tU hudng din thi 
hanh. Vi du, dieu 60 Luat bao ve canh 
tranh cua Argentina ndi rd: trong 
pham vi 120 ngay ke tut ngay ban 
hanh, cd quan hanh phap phai ra 
thdng tu hudng dan thi hanh luat 
nay. Cac thdng tU hudng dan thi hanh 
luat dUcic coi la cac van ban phap quy 
dudi luat. Vi du, Luat bao ve mdi 
trUdng canh tranh cua Argentina nam 
1999 - cd nghi dinh hudng dan thi 
hanh sd 396/2001, do Tdng thdng ky 
ban hanh ngay 1/4/2001. 6 Colombia, 
di kem vdi Luat chd'ng ban che budn 
ban ban hanh nam 1959 la nghi dinh 
hudng d in thi hanh sd 1302/1964. 
Luat bao ve canh tranh lanh manh 
cua Peru - cd nghi dinh hUdng dan thi 
hanh sd701 ngay 5/11/1991 v.v... 

O cac nUdc thanh vien 
MERCOSUR, Bd va cd quan ngang 
bd lam nhiem vu ra cac van ban 
hudng dan thi hanh luat, giai quye't 
cac vu khieu nai,... trong qua trinh 
thi hanh luat. 

Cac cd quan chd'ng ddc quyen cd vai 
trd dac biet trong viec dUa ra cac van 
ban hudng dan thi hanh luat. 0 
Argentina, cd quan lam nhiem vu nay 
la Uy ban bao ve canh tranh lanh 
manh trUc thudc Bd Kinh te va San 
xuat. 0 Brazil do Hdi ddng bao ve 

kinh te trUc thudc Bd Tu phap. 0 
Colombia la cd quan Lien bd Cdng 
thUdng va Du lich v.v... 

Thdng thudng, trong cac thdng tU 
(van ban) hudng dan thi hanh luat 
chd'ng ddc quyen cua cac nUdc thanh 
vien MERCOSUR deu giai thich mdt 
sd' thuat ngU (khai niem) dung trong 
luat nhU: "tap trung kinh te"; "dia vi 
ddc tdn"; "thi trUdng hang boa - dia 
ly (khu vUc)"; "canh tranh cd hieu 
qua" v.v... 

O khu vUc My Latinh, nUdc ban 
hanh Luat chd'ng ddc quyen diu tien 
(nam 1923) la Argentina, goi la Luat 
dieu chinh boat ddng ddc quyen. Nam 
1948, Luat dieu chinh boat ddng ddc 
quyen dviOc siia ddi, bd sung; nam 
1980 - lai dUcic dieu chinh bd sung va 
dviOc ddi ten thanh Luat chd'ng ddc 
quyen, bao ve canh tranh lanh manh. 
Trong 30 nam qua, toa an.Argentina 
da xii tren 400 vu pham luat tren cd 
sd Luat chd'ng ddc quyen nay. 

0 Brazil, nghi dinh/luat 
(Decree/Law) ban hanh nam 1937 
dUdc coi la van ban phap quy chd'ng 
ddc quyen d iu tien. Nam 1942, van 
ban nay dUcJc sufa ddi bd sung va van 
dxiOc goi la nghi dinh/luat chd'ng ddc 
quyen - sd'4427. 
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Chiic nang chu yeu cua cd quan 
chd'ng ddc quyen, bao ve canh tranh 
lanh manh, la ra thdng tU hUdng dan 
thi hanh Luat, xem xet xU ly cac vu vi 
pham luat. 

Dac diem ndi bat ciia cac Luat 
chd'ng ddc quyen d cac nUdc thanh 
vien MERCOSUR la phan anh toan 
bd cac giai phap hanh chinh. NhUng 
van ban giai quyet nhUng vu pham 
luat dac biet, hiem cd thUdng la khdng 
cd ngudn gd'c phap ly, trong mdt sd' 
trudng hcip d\iOc coi la phap luat dudi 
thii tuc hanh chinh vi nd mang tinh 
chat thdng tU hudng dan. 

NhUng van ban phap quy loai nay, 
mdt mat, cd the ddng den cac quan he 
thu tuc (yeu ciu cung cap hd sd cbiing 
cii, gia'y mdi nhan chUng, chuyen gia 
ra h iu toa v.v...). 

Mat khac, cd the cd ndi dung giai 
quye't cac van de ve quyen loi vat 
chat nhat dinh (lenh buy bd hd sd 
khdng hdp phap, hay quyet dinh 
thay ddi cac dieu kien hop ddng hay 
hiiy bd hdp ddng...). 

Cac van ban loai nay thudng dUdc 
diing lam cd sd, lam tien le de chinh 
quyen tU do xii ly nhUng vu viec tUdng 
tu hay dUa ra cac phan quye't hoan 
toan khdng an nhap vdi Luat chd'ng 
ddc quyen, bdi vi cac van ban nay 
thudng n im ngoai sU phan xet ciia 
Luat dUdc Qud'c hdi thdng qua. 

0 nhieu nUdc thanh vien 
MERCOSUR, cac quyet dinh eua toa 
an cung dxiOc coi la ed sd phap ly de 
giai quyet van de bao ve mdi trUdng 
canh tranh lanh manh. Song, tU 
tudng phap ly cua cac quyet dinh nay 
chi cd hieu lUc trong pham vi he thd'ng 
phap luat MERCOSUR. 

Trong qua trinh xii ly hanh chinh 
hay giai quyet nhUng vu pham luat 
trUde toa, cac cd quan toa an chd'ng 
doc quyen eua cac nUde thanh vien 
MERCOSUR, ddi khi eiing van dung 
ly thuyet chd'ng ddc quyen cua My 
hoae eiia Tay Au, va each giai quye't 
nhUng vu pham luat hai ndi nay da 
lam tien le de xii ly nhUng vu pham 
luat tUdng tu, khd xuf ciia minh. Vi du, 
Argentina dUa vao each giai quye't hai 
vu pham luat ciia My cd ten la 
"United States v. Empire Gas 
Corporation (1976)" va vu "United 
States V. Aluminum Co. of America 
(ALCOA)" de giai quye't vu pham luat 
chd'ng doe quyen tUdng tuf cua minh -
hd sd cd ten la "Autos Gas Saeco v. 
JPF Gas". Cdn Brazil ciing tham khao 
each xuf ly vu pham luat chd'ng ddc 
quyen cua Nghi vien EU ngay 
30/11/1988 hd sd ma sd 4081188 de 
giai quye't vu pham luat chd'ng ddc 
quyen d nUdc minh, mang ma so' -
"KIBON" thang 11/1997. 

Tdm lai, cd the ndi rang, d cac nUdc 
thanh vien MERCOSUR, ban hanh 
luat chd'ng ddc quyen la dUa tren cd sd 
nhUng nguyen t ic cua Hien phap 
nude minh. Cdn d Luat chd'ng ddc 
quyen, bao ve canh t ranh trong sang, 
binh ding, lanh manh dU(3c dung lam 
cd sd de xuf ly, giai quye't cae vu pham 
luat. Cac van ban, thdng tu hUdng 
d in thi hanh luat dUde coi la nhUng 
van ban dudi luat, ddng vai trd het 
siic quan trong trong viec dUa luat 
vao cudc sd'ng xa hdi • 
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1. Kinh nghiem chong doc quyen d nUdc ngodi. 
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