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TOM TAT:

Tir thyc t& hoat dong kinh doanh bao hi€m cho thay con tdn tai mot s6 bat hgp 1y, han ché trong

quy dinh phép luat diéu chinh, do d6 chua phat huy vai tro, ciing nhu quyén Igi clia cic bén khi

tham gia vao hoat dong nay. Tai bai viét nay, tic gid xdc dinh ban chit ctia dich vu phu tr¢ bdo
hi€m, tir d6 1am co s dé 4p dung phép luit lién quan. Pdng thdi, bai viét chi ra cic bat cip, mau
thuin trong quy dinh, d€ dé xuat ki€n nghi nhim hoan thién quy dinh, gép phin phat trién thi

trudng bao hiém Viét Nam trong thdi gian tdi.

Tit khéa: doanh nghiép bao hi€m, dich vu bio hiém, gidm dinh tSn that, thi trudng bao hiém.

1.bat van dé

Dich vu gidm dinh t6n that bio hi€m, dich vu
phu tr¢ bdo hi€m c6 vai trdo ngdy cang quan trong
trong phat trién thi trudng bdo hi€m tai Viét Nam.
Hoat dong nay gép phan han ch€ truc 16i bdo hiém,
tdng cudng tinh chuyén nghiép cla thi trudng, t5i
wu héa chi phi, ngudn luc cho doanh nghiép bdo
hi€ém (DNBH), viéc chi trd tién bido hiém, bdi
thudng cling nhanh chéng, day dd, kip thdi hon, bao
vé quyén 1¢i ctia ngudi tham gia bio hiém.

Cédc DNBH hién nay st dung rit nhiéu cdc dich
vu phu trg bdo hiém trong hoat dong tu van, danh
gid rii ro, tinh phi, gidm dinh tdn thit, hd trg giai
quy€t bdi thudng... Tuy nhién, hién nay, loai hinh
dich vu phu trg nay chua cé quy dinh phap 1y cu
thé vé tiéu chuin hoat dong, ddm bio quyén Igi
ctia khdch hang va cdc bén lién quan... Viéc quan
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ly, gidm sat cdc hoat dong phu tr¢ bdo hiém lién
quan d&n hoat dong kinh doanh bdo hi€m chua
dugc thong nhit. Vi vdy, cin phdi nhanh chéng
tao hanh lang phdp 1y cho dich vu phu tr¢g bao
hi€m trong hoat dong kinh doanh bdo hiém.

Cung vdi sy phat trién clia thi trudng bio hiém
trong nhitng nim qua, nhu cau st dung dich vu phu
bido hiém cda cic doanh nghiép Viét Nam ngay
cang ting lén 6 rét, trong d6 dich vu gidm dinh ton
thit dudc st dung ngay cang nhiéu. Chat lugng clia
dich vu giam dinh t8n thit dnh hudng dén chat
lugng dich vu bdo hiém néi riéng va sy phat trién
lanh manh cda thi trudng bido hiém Viét Nam néi
chung. Tuy nhién, hi€n nay, viéc thuc hién hoat
dong gidm dinh tdn that tai thi trudng bio hi€m
nudc ta con mot sd han ché&, nguyén nhan xuat phat
tif nhitng bit cip trong quy dinh ctia phap luat vé
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dich vu phu trg bdo hiém, trong do6 c6 dich vu gidm
dinh t6n thit. Do d6, d& gép phan hoan thién co ch&
luat diéu chinh, bai viét nay phén tich céc han ché,
thi€u sét con ton tai vé khdi niém dich vu tSn that
b4o hi€m, quy trinh gidm dinh ton that va bién ban
gidm dinh tdn that bio hi€ém. Tir d6, tic gia dua ra
mot s& ki€n nghi nhiim hoan thién hon vé dich vu
ton that bao hiém.

2. Khdi niém vé giam dinh tén that, quy
trinh giam dinh tén that, bién bin gidm dinh
ton that

2.1. Khdi ni¢gm vé giam dinh ton thdt bdo hiém

Cin ct theo Khodn 11 Piéu 4 Luat Kinh doanh
bdo hi€m s6 08/2022/QH15: “Gidm dinh t6n that
bio hiémla hoat dong x4c dinh hién trang, nguyén
nhan, mic do t&n that va tinh todn phan bd trach
nhiém boi thudng t&n tha't 1am co sd gidi quy&t bdi
thudng bio hiém”.

Nhu vay, hi€u gidm dinh t6n that bio hi€m
(GPTTBH) 1a xem xét, k&t ludn vé& nguyén nhin
va mifc d6 tdn that clia d6i tugng bio hi€m khi
x4y ra sy kién bio hiém.

Luat Kinh doanh bdo hiém dang ti€p cin & géc
dd ndi dung hoat dong, cu thé GPTTBH bao gém
4 ndi dung: x4c dinh hién trang, xdc dinh nguyén
nhan, ddnh gid mic do ton that va tinh todn phan
b8 trach nhiém bdi thudng t&n tha't 1am cd s& giai
quyé&t bdi thudng bio hiém. Quy dinh nay nhim
phll hgp v6i cam két clia Viét Nam dugce ghi nhan
trong Hiép dinh Pdi tdc toan dién va Tién bo
xuyén Thdi Binh Duong vé cdc hoat dong phu trg
b4o hiém.

Tuy nhién, vé ban chit, GPTTBH la loai hinh
dich vy gidm dinh thuong mai dugc quy dinh tai
Luit Thuong mai s& 36/2005/QH11, Piéu
254:“Dich vu gidm dinh 14 hoat dOng thuong mai,
theo d6 mdt thuong nhan thyc hién nhitng cong
viéc can thi€t d€ xdc dinh tinh trang thyc t€ cda
hang héa, k&t qua cung ng dich vu va nhitng noi
dung khic theo yéu cAu ctia khach hang.”

Noi dung gidm dinh: “Gidm dinh bao gdm mot
hodc mot s6 noi dung vé sd luong, chit lugng, bao
bi, gid tri hang h6a, xuit x@ hang hda, tdn thit, do
an toan, tiéu chudn vé sinh, phong dich, két qua

thuc hién dich vy, phuong phdp cung tng dich vu va
céc ndi dung khac theo yéu ciu clia khach hang.”

GDPTTBH thudng dugc st dung trong hgp dong
bdo hiém tai san. Hop ddng bdo hiém tai sin 1a
thda thuin giita bén mua bio hi€ém va DNBH, d6i
tuong ctia hop ddng bao hi€m tai san 13 tai sin,
bao gdm vat c6 thuc, tién, gidy tJ tri gid dugc
bing tién va cdc quyén tai san. SO tién bio hi€m
12 s6 tién ma bén mua bao hiém yéu ciu bdo hiém
cho tai sdn do.

Nhu vdy, viéc dinh nghia gidm dinh tdn that
dudi gbc dd ndi dung l1a chua hgp ly. Luat Gidm
dinh Tu phdp s6 13/2012/QH13, stra d6i bdi Luat
s6 56/2020/QH14, b6 sung mot s6 diéu clia Luat
gidm dinh Tu phdp quy dinh: “Gidm dinh tu phédp
12 viéc ngudi gidm dinh tu phdp st dung ki€n thic,
nghiép vu dé k&t luan vé chuyén mon nhitng vin
dé c6 lién quan dén hoat dong khéi to, diéu tra,
truy t6, xét x{t va thi hanh chinh theo trung ciu
clia ¢ quan c6 thim quyén tién hanh t8 tung hoic
theo yéu cau cla ngudi yéu cAu gidm dinh theo
quy dinh cia Ludtnay”.

Khdi niém nay vura lIam rd dudc cach thuc,
phuong phdp, ndi dung hoat dong, vira thé hién
dugc cd sd va muc dich cia hoat dong giam dinh
ton tha'.

Vé muc dich, GDTTBH nhiim xic dinh tn that
¢6 thudc pham vi bdo hi€m hay khong, mic d6 bdi
thudng bao nhiéu? 0] day ndy sinh van dé dé la
Piéu 53 Luit Kinh doanh bao hiém vé GPTTBH
quy dinh: “Khi x4y ra su kién bdo hiém, DNBH,
chi nhdnh DNBH phi nhan tho nuéc ngoai hodc
ngudi dugc DNBH, chi nhanh DNBH nudc ngoai
iy quyén thyc hién viéc gidm dinh tn that dé xdc
dinh nguyén nhin va mifc do tn that”.

Nhu vay, ¢6 ¥ ki€n cho ring, ngoai nhitng ndi
dung trén ctia gidm dinh tn that, bén gidm dinh
khong c6 thim quyén xdc dinh trach nhiém bio
hiém. Quy dinh nay ciing c6 phin mau thuin vdi
dinh nghia vé& gidm dinh tn thit bdo hiém dudgc
quy dinh tai Diéu 4 néu trén.

Trén thyc t€, ta th'y viéc x4c dinh trach nhiém
bdo hiém ludn 13 muc dich cudi ciing ctia DNBH,
do vay n€u ban than DN ty gidm dinh tn that
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khong xdc dinh dugc trdch nhi€ém hodc xdc dinh
dugc nhung khdach hang khong déng ¥ va cdc bén
thda thudn thué gidm dinh vién ddc lap thi theo
yéu cdu cda cdc bén, bdo cdo giam dinh s& bao
gdm ndi dung xdc dinh trach nhiém bio hiém.

V& cht thé thyc hién hoat dong gidm dinh tn
that, ¢y 12 dau hiéu vo ciing quan trong d€ phan
biét gidm dinh 1a hoat dong phu tr¢ bdo hi€m hay
hoat dong kinh doanh bido hi€m, bdi theo quy
dinh, dich vu phu tr¢ bdo hiém GDTTBH, khong
bao gdm viéc DNBH, doanh nghiép tdi bio hi€m,
chi nhdnh nudc ngoai tai Viét Nam, t§ chic tuong
hd cung cip bao hi€m vi mo ty thyc hién dé€ trién
khai hoat dong kinh doanh bdo hi€m, kinh doanh
tdi bdo hiém clia chinh t& chic d6.

Nhu vy, ching ta ¢6 thé hi€u GPTTBH Ila
hoat dong phu trg bido hi€m phai dugc thuc hién
bdi chii thé doc 1ap (bén thi ba), khong lién quan
dén hop ddng bio hiém dang giao két. Chi thé
nay thuc hién gidm dinh mot cdch doc lap, khiach
quan, trung thuc, giip cdc bén tham gia gidm
thi€u riii ro, han ch& t6n that, gian 1an bio hiém,
bdi thudng nhanh chéng, day d, kip thdi.

Vian dé § diy la Luat Kinh doanh bdo hiém lai
quy dinh khong 16 rang cu thé vé chd thé dugc
thuc hién hoat dong GPTTBH nhu thé nao. Do
d6, trong ndi dung ctia Luat Kinh doanh bio hiém
con mot s6 van dé bat cap nhu'sau:

Thit nhdt, Luat Kinh doanh bdo hi€m chi ra
ring, t6 chiic cung cip dich vu phu trg bdo hi€m
c6 c4 nhan tryc ti€p thwc hién hoat dong
GPTTBH phai c6 vin bing tir cao ding trd 1én
phu hgp véi linh vyc gidm dinh. Tuy nhién, quy
dinh nay bat hop 1y & chd, cung la hoat dong
GDTTBH, xét vé ban chit hoan toan giong nhau,
nhung do DNBH ty thyc hién d€ tri€n khai hoat
dong kinh doanh thi phdp ludt chua c6 quy dinh
diéu kién.

Thit hai, thi€u khdi niém vé t6 chifc cung ng
dich vu phu bdo hiém, cu thé 12 GPTTBH. Luat
chi néu khéi niém hoat ddong gidm dinh tdn tha't 1a
loai hinh dich vu phu tr¢ bdo hi€m, theo d6 c6 thé
hi€u hoat dong gidm dinh t&n that dugc thyc hién
bdi t8 chitc cung wng dich vu phu trg bdo hiém,
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thé& nhung t8 chitc nay 1a gi, ai, don vi nao ding ra
thuc hién thi Luat Kinh doanh bdo hiém chua quy
dinh cu thé.

Thit ba, theo quy dinh ctia Luit Kinh doanh béo
hi€m vé ndi dung hoat dong ctia DNBH, chi
nhdnh DNBH phi nhan tho nudc ngoai, DN moi
gi6i bdo hi€m, c6 ndi dung chi ra viéc cho phép
cdc DN nay cung cip dich vu phu trg bdo hiém,
tuy nhién dich vu phu tr¢ bdo hi€m con bao gdbm
céc hoat dong khdc nhu tu van, ddnh gid rii ro,
tinh todan bdo hi€m, hd trg gidi quy&t bdi thudng...
Do d6, cidc quy dinh mang tinh ch4t chung chung
nay khong lam rd dudc liéu DNBH c6 dudc cung
ung dich vu GDTTBH hay khong?

Tém lai, tit cdc phan tich cho thdy du Luat
Kinh doanh bdo hi€m da dwa ra dinh nghia vé dich
vu GDTTBH, nhung n6i dung chua Iam rd va chua
ddy @4 dudc ban chit, cling nhu cdc van dé lién
quan vé hoat ddng GPTTBH.

2.2. Quy trinh gidm dinh ton thédt va bién bdn
gidm dinh ton thdt

GDTTBH Ila viéc lam cta cdc chuyén vién
gidm dinh, ngudi bio hi€m hoic cdc cong ty gidm
dinh dudc ngudi bdo hiém dy quyén, nhim xdc
dinh mitc do va nguyén nhan cia tdn thit 1am co
s& d€ bdi thusng. GPDTTBH dudc tién hanh khi
hang héa bi ton that, hu hdng, d6 vd, thi€u hut,
gidm phim chat tai cdng dén hodc trén dudng
hanh trinh va do ngudi dugc bio hi€m yéu ciu.
Nhitng t&n thdt do mat hang, giao thi€u hang hoic
khong giao hang thi khong cAn phdi gidm dinh va
ciing khong thé gidm dinh dugc.

Sau khi giam dinh t8n that, ngudi gidm dinh
ton thi't s& cAp ching thu gidm dinh. Chitng thu
giam dinh gébm 2 loai 12 bién ban gidm dinh va
gidy chitng nhan gidm dinh, s& dugc gli cho ngudi
dugc bio hiém trong vong 30 ngay. Ngudi dugc
bdo hiém c6 thé tham gia y ki€n v6i gidm dinh
vién @€ thong nhit vé ty 1é ton thit hang hda.
Trong trudng hgp doi bén khdng nhat tri dugc vé
viéc giam dinh tdn that thi c6 thé mdi mot bén
trung gian lam gidm dinh vién doc lap. Bién ban
gidm dinh la ching thu quan trong trong viéc doi
bdi thudng, vi vdy khi hang d&€n cidng néu thiy c6



LUAT

t6n tha't phai yéu ciu gidm dinh ngay, khong dudgc
mudn hon 60 ngay ké tir ngay do hang khdi tau.

Co quan gidm dinh phdi 1a cd quan dugc chi
dinh trong hgp ddng bio hiém hoic co quan dudc
ngudi bio hi€m dy quyén. Ngay sau khi nhin
dugc thong bao tai nan, tdn that, thiét hai tir khach
hang qua bt ¢ hinh thiic ndo, cong ty bio hi€m
phdi ¢t nhan vién thu thap thong tin ban diu lién
quan vé ton that vi md sd theo dbi ton that, s6
nhdn khai bdo t6n that.

2.3. Bién bdn gidm dinh ton thdt bdao hiém

K&t thic quy trinh GPTTBH, cong ty gidm
dinh t6n thit cAn 1ap bién ban ghi nhan két qua
giam dinh t6n thit. K&t ludn nay cé gid tri bat
budc ddi véi cdac bén lién quan gbm DNBH va
khich hang dudc bdo hi€m tén thit. Tuy nhién,
quy dinh nay con ton tai modt vai bAt cAp nhu sau:

Thit nhdt, d& ddm bao tinh gia tri va rang budc
cdc bén tham gia, Luit Kinh doanh da c6 quy dinh
vé hinh thifc clia hoat ddng GPTTBH phii dudc
lap thanh van ban, tuy nhién trong Ludt nay lai
khong quy dinh cu thé nhu thé nio. Piéu nay din
dé&n nhiéu cdch hi€u khdc nhau va dp dung luat
khic nhau vi nhitng muc dich khdc nhau. Nhu da
phin tich, theo quy dinh tai Piéu 53 Luat Kinh
doanh bdo hiém 2022, ¢6 thé hi€u GDTTBH chi
nhim chi trong d€n hai ndi dung chinh 1a x4c dinh
nguyén nhan gy ra ton thi't va xdc dinh mic do
t6n thit, nén ngoai 2 ndi dung nay, bién ban gidm
dinh khong bao gdm ndi dung xdc dinh trach
nhiém bdo hi€m nhu th& nao.

Thit hai, vé gid tri phdp ly clia bién bin
GDPTTBH. Nhu da trinh bay, né€u bién bdn gidm
dinh khong dép dng diéu kién vé ndi dung (thira
hoic thi€u) thi liéu c¢6 phat sinh gid tri rang budc
cdc bén lién quan hay khong? Ngoai ra, c6 phai
t4't cd cdc trudng hop két ludn gidm dinh clia gidm
dinh vién ddc 1ap déu c6 gid tri phdp ly néu bén
gidm dinh nay do mdt bén hodc cdc bén hodc cd
quan tai phan yéu cau trung ciu gidm dinh, Luat
Kinh doanh b4o hi€m chua quy dinh cu thé va chi
ti€t vé ndi dung van dé nay.

D6i véi trudsng hdp GPTTBH duge yéu cau
gidm dinh bdi mdt bén hodc cdc bén. Theo quy

dinh cta Luat Thuong mai vé gidm dinh thuong
mai, vé nguyén tic chitng thu gidm dinh chi c6 gid
tri phdp ly d8i v6i bén yéu cau giam dinh néu bén
yéu ciAu giam dinh khong chitng minh dugc két
qua gidm dinh khéng khdch quan, khong trung
thuc hodc sai vé k¥ thuit, nghiép vu gidm dinh.
Trudng hgp cdc bén c6 thda thuin vé viéc sit dung
chiing thu gidm dinh cia mdt thuong nhin kinh
doanh dich vu gidm dinh cu th€ thi chitng thu gidm
dinh d6 c6 gi4 tri phdp ly ddi vdi tit cd cdc bén
néu khong chiing minh dugc k&t qud gidm dinh
khong khich quan, khong trung thuc hoic sai vé
ky thuit, nghiép vu gidm dinh t6n thit. Nhu vay,
cdc bén yéu ciu GPTTBH néu khong ddng y véi
két qui gidm dinh c¢6 thé yéu ciu gidm dinh lai
phlt hdp hon. Trudng hop két qua gidm dinh lai
khdc v6i két qud gidm dinh ban dau thi k&t qua
nao sé c¢é gid tri phdp ly cudi cing? Trong Luat
chua quy dinh rd rang vé ndi dung nay.

V& vin @é nay, quy dinh ctia Luat Thuong mai
chua that sy hgp 1y, bdi viéc xdc dinh st dung bién
bdn gidm dinh ndo lam két qué gidm dinh cudi
cuing 1am phdt sinh gid tri phdp 1y vdi tit cd céc
bén phu thudc vao viéc thira nhan k&t qud cia
thuong nhan kinh doanh dich vu gidm dinh cap
chitng thu gidm dinh ban dau. Qua d6 cho thay,
k&t luan gidm dinh lién quan tryc ti€p d&€n quyén
va Idi ich clia doanh nghiép bdo hi€m va khich
hang, con cong ty gidm dinh chi bén lam thué, bén
thit ba doc 14p, do d6 bén nay trén thuc t& it hodc
khong lién quan dén viéc thira nhan hay khong
thira nhan k&t qui gidm dinh clia cdc bén yéu cau.
D3&i véi trudng hdp gidm dinh tdn that dugc trung
cAu gidm dinh bdi cd quan tai phin. P&i véi co
quan tai phdn tu, Luat Trong tai thuong mai s
54/2010/QH12 khong c6 quy dinh huéng din nay.

D06i véi co quan tai phin cong, Luat Gidm dinh
tv phip vad BO luat T& tung din sy so
92/2015/QH13 quy dinh k&t luan gidm dinh vin c6
thé bi yéu cAu giam dinh lai néu c6 cin cif cho ring
k&t luan giam dinh 1an dau khong chinh x4c, khdng
hop 1y hoic chua di thuyét phuc. Trong trudng hop
néu c6 su khac nhau giita k&t luan gidm dinh 1in
dau va k&t luan gidm dinh lai vé cling mot noi dung
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giam dinh thi viéc gidm dinh lai 1an th hai (1an
sau) do ngudi trung cAu gidm dinh (cd quan c6 thAim
quyén tién hanh t8 tung, ngudi c6 thim quyén ti€n
hanh & tung) s& quyét dinh. Viéc quyét dinh gidm
dinh 14n thit hai phai do Hoi ddng gidm dinh thuc
hién. Trong trudng hop dic biét, Chanh 4n Toa dn
nhan dan t8i cao quyét dinh viéc gidm dinh lai sau
khi da c6 k&t luan ctia Hoi dong gidm dinh.

Viy, hoat dong GPTTBH néu dudc thyc hién
theo chi dinh ctia c¢d quan tai phdn cong, trong
trudng hop c6 su khdc nhau gitta k&t luan gidm
dinh nao c6 gia tri phdp ly s€ do co quan nay
quyé&t dinh. Quy dinh nay phan nao hgply, rd rang
hon quy dinh trén.

3. Mot so ki€n nghi nhiim hoan thién quy
dinh phap luat vé giam dinh ton tha't bao hi€ém

TU cdc bat cAp da phan tich & trén, d€ giai
quyét van dé ciing nhu hoan hién quy dinh phdp
luat vé gidm dinh tdn thdt bio hiém, tic gia dé
xuadt mot s6 ki€n nghi nhu sau:

Mot la, can bd sung quy dinh lam rd ban chat
ctia hoat dong GDTTBH la gidm dinh thuong mai,
qua d6 c6 thé din chi€u Luat Thuong mai lam quy
pham phép luat diéu chinh cdc ndi dung lién quan
dé&n gidm dinh né€u trong Luat Kinh doanh bdo
hi€m chua quy dinh 16 rang.

Hai la, cAn bd sung quy dinh vé hinh thifc va nodi
dung chi i€t rd rang clia cdc bién ban gidm dinh
trong luat Kinh doanh b4o hiém, qua d6 dam bao
diéu kién vé hinh thifc, ndi dung rd rang, 1am ting
gia tri phdp 1y ctia bién ban gidm dinh tn that.
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ABSTRACT:

The facts show that insurance businesses are facing some unreasonable and legal issues that
hinder the development of parties in the insurance market. This paper determined the nature of
insurance auxiliary services and presented the basics for applying relevant regulations to govern
insurance auxiliary services. The paper also pointed out the inadequacies and contradictions in
relevant regulations. Based on the paper’s findings, some recommendations were made to
improve these regulations, contributing to the development of Vietnam's insurance market in the
coming time.
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