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ana mfdN6 •/ wife PHAP lunr cua cdiv£ cHifc 
DEN HOi!LT DQNG XM D\fm VA lH\fC H I | N PHAP LUAT 

ThS NGUYEN MINH TUAN 

1. Y thiie phap luat cdng chiic anh 
hudng den hoat ddng xay dirng phap 
luat. 

a. Anh hudfng cua trinh di} nhdn thiic, 
hiiu biet phdp huh cua cdng chiic. 

Theo quy dinh ciia phip luat hidn hanh 
va thuc tidn boat ddng xay dimg vi ban 
hanh van ban quy pham phap luat 
(VBQPPL) d Viet Nam thi vide xay dung 
du thao cac van ban luat, xay dung van ban 
dudi luat deu lidn quan de'n boat ddng ciia 
cdng chirc trong cac co quan nha nudc cd 
tham quyen. Du thao cic VBQPPL ciia 
Qud'c hgi, Uy ban Thudng vu Qud'c hdi, 
Chil lich nudc, Chinh phii, cic bd. co quan 
ngang bd ddu do cdng chirc cac bd, co 
quan ngang bd soan thao. VBQPPL didu 
chinh ITnb vuc quan be xa bdi nao tbi se do 
cdng cbiic d cac bd, co quan ngang bd 
quan ly ITnb vuc dd tham gia xay dung du 
thao, tdng hgp, hoin thidn. Hon nira, cac 
quy pham chi tidt, cu the dieu chinh cic 
quan he xa hdi chii ydu nim d cac VBQP­
PL dudi luat do cac bd, co quan ngang bd 
xay dung. Nhu vay, cd the thiy ring chit 
lugng ciia cic VBQPPL phu thugc ri't 
nhidu vao trinh do, nhin tbiic phip luat ciia 
cdng chiic d cic co quan QLNN. 

- Anh hudng den chdt luang cua nhdng 
VBQPPL. 

Chit lugng ciia VBQPPL cd the dugc 
danh gia qua cac ye'u td nhu tinh hgp phap, 
hgp ly; ndi dung dieu chinh da phii hgp vdi 
tirng ddi tugng, tinb chat, dac diem cac 
quan he xa hdi hay chua; tinh chi tiet, cti 
thd ciia cac quy pham trong cic VBQPPL 

dd nhu the nao, cd dd ap dung trong thiic te 
khdng. Chat lugng ciia timg VBQPPL phu 
thudc ril nhieu vao kha nang nhan thirc, 
trinh do hieu bidt phap luat ciia chinh 
nhung cdng chirc dugc phan cdng xay dimg 
du thao VBQPPL. Dd la sin phim ciia kha 
nang nhan thiirc, trinh do hieu bidt phap luat 
ciia timg cdng chiirc. Thuc tidn boat dgng 
xay dung phap luat hidn nay da cd khdng ft 
\'f du cho thiy mdi so VBQPPL dugc ban 
banh da khdng dip ung dugc ddi hdi ciia 
ydu ciu thuc tidn sinh dgng ciia cudc sdng, 
khdng giii quydi dugc nhirng muc dfch dat 
ra trudc khi ban hanh van bin. Do vay, 
nhieu dao luat vira ra ddi sau mgt thdi gian 
ip dung da phai lien tuc sira ddi, bd sung, 
lam giam nidm tin ciia xa bdi vao hidu qua 
boat ddng ciia bd miy nha nudc. Cic vf du 
cho nhirng trudng hgp nay cd thd thiy rd 
qua cac van ban phip luat vd dil dai, thue, 
hd khiu... 

- Anh huchig den tinh khd thi ciia nhung 
VBQPPL. 

Mdt VBQPPL khdng chi chung minh 
sure sd'ng manh me ciia nd qua ndi dung 
didu cbinb cac quan be xa bdi trong cudc 
sd'ng ma cdn the hien qua khi nang ip 
dung van ban dd, bay ndi each khic la tfnh 
kha thi ciia vide ap dung. Tfnh khi thi nay 
phu thudc rat nhieu vao ndi dung ciia van 
bin. Vi vay, khi xay dung du thao VBQP­
PL, bdn canh ydu ciu ve ndi dung didu 
chinh, khi dua ra nhung quy tic xir sir 
mang tinh bit budc, ngudi cdng chirc cin 

' Hoc vien Hdnh chinh. 
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phii quan tam de'n tfnh kha thi ciia van ban. 
Thuc hidn dugc ydu cau dd cung ddi bdi 
khi nang nhan thtic. phin tfch %i'n dd cung 
nhu hieu biei phip luat lot ciia ngudi cdng 
chirc. 

b. Anh hudng cua thdi do ddi vdi phdp 
ludt ciia cdng chiic. 

Dd dam bio cho phip luat di vao cudc 
sd'ng thi bdn canh vide khdng ngimg nang 
cao nhan thtic, bieu biet phip luat, mdi 
cdng chiic nhi nudc cung cin xay dung 
cho minh tbii do nghidm tiic chip banh 
phap luat, tam ly coi trgng phip luat, 
khdng dugc cd nhung bieu bidn tam ly tidu 
cue dd'i vdi phip luit. thtic bidn phip luat. 
Thirc lidn trong boat ddng xay dimg phap 
luat hien nay cd mdt sd bieu hidn tam ly 
phap luat, thai do ddi vdi phip luat cd anh 
hudng lidu cue ddn boat ddng xiy dtong 
phap luat nhu : 

- Tdm ly lgi ich cue bg. 
Tam ly lgi fch cue bd anh budng ddn 

qui trinh xay dimg VBQPPL thd bidn trong 
mdt sd trudng hgp: 

Thu nhdt, qui chii trgng lgi ich ctoc bd. 
Da cd khdng it trudng hgp khi xiy dimg 

du thao VBQPPL. khi thidt ke cic dieu 
luat. cdng chiic bi anb budng nhidu bdi suy 
nghT coi trgng Igi ich ctoc bd ciia co quan, 
bd. nganh minh. Didu dd din ddn tinh 
trang cic quy dinh phip luat do mdi co 
quan dugc giao xay dung cd the chdng 
chdo. mau thuin \di nhau \ i ft quan tam. 
chii trgng ddn Igi fch chung ciia xa bdi. 

Thu hai, qui chti trgng lgi fch ciia cic 
CO quan QLNN. 

Cic dieu luat thudng dugc thidt ke theo 
hudng cd Igi cho boat ddng quin ly ciia co 
quan QLNN ma ft quan tam ddn lgi fch ciia 
nhimg ca nhan. td chirc bi tic ddng bdi 
nhiing didu luat dd trong tuong lai. Vdi sir 
phat trie'n khdng ngimg ciia xa bdi. trinh do 
nhan thiirc ciia cdng dan ngiy cang cao tbi 
ydu ciu ve trach nhiem phuc \'u ciia cac co 
quan nha nudc ngay cing dugc dat ra vdt tu 

each la mdt ydu ciu quan trgng thd hidn 
bin chat ciia nha nudc. Hon nira, khi thiet 
kd' dieu luat cin phai dam bao bai boa lgi 
ich ciia ci nhin, td chtic, doanh nghidp \di 
lgi ich cua xa hdi, lgi fch ciia nha nudc thi 
tinh kha thi ciia cac dieu luit mdi cao. dam 
bao tbiic diy su phit trien ciia xa hdi. 

- Tdm ly coi hoat dgng QLNN la hoat 
ddng cai tri. 

Khdng it cdng chiirc trong bd miy nha 
nudc \ in coi boat ddng QLNN la cai tri 
chir khdng phai la phuc MX. DO x'ay. khi 
thidi kd cic dieu luat, ngudi cdng chii'c do 
da khdng coi trgng Igi fch ciia nhirng ddi 
tugng se bi tic ddng. chi chti trgng vide ap 
dung cac bidn phap hanh chfnh (quy dinh 
nghTa vu, cim doin tic ddng vao dd'i tugng 
quan ly de dat dugc muc dfch quin ly) ban 
la kdi hgp vdi vide sir dung cac bien phap 
kinh Id' (sir dung lgi fch cua dd'i tugng quan 
ly de tic ddng \'ao bg nhim dat dugc mue 
dfch quin ly) trong vide didu chinh cac 
quan be xa bdi thdng qua thid't kd'ndi dung 
cic dieu luit; thie't ke' cac didu luit theo 
hudng dim diy nhiing khd khan cho ddi 
tugng quin ly. tao dieu kidn thuan Igi cho 
CO quan quan ly. Day la dieu khdng the' 
chap nhin dugc ddi \di mdt ndn hanh 
chinh phuc vu, ludn dat lgi fch ciia cdng 
din. td chtic, doanh nghidp Idn hang dau. 

- Tdm ly di had vi quy. 
Diy cung la tam ly vin cdn tdn tai hien 

nay d mdt sd noi, trong mdt so trudng hgp, 
hoan canh nhit dinh trong qui trinh xay 
dung cac VBQPPL ciia mdt so cdng chirc. 
Bidu hidn rd nhit la khi cin phii thidi ke' 
cac didu luat cd thd anh budng ddn lgi fch 
ciia mdt sd co quan, td chirc nhung do sg 
trach nhidm, sg anb budng ddn quan he vdi 
cic CO quan, id chii'c dd ndn da khdng dam 
dat ra nhung didu luit dam bao bidu qua 
cho vide dieu cbinb phap luat. Nguyen 
nhan tir tam ly "dT boa vi quy". Do \'ay, cin 
phai khic phuc tam ly nay de nang cao chai 
lugng, hidu qua ciia cdng tic xay dung 
phip luat trong tuong lai. 
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- Tdm ly luon ddnh phdn de ddng thudn 
lgi cho minh, ddy khd khdn, thiet thdi cho 
cd nhdn, td chdc Id ddi tugng bi qudn ly. 

Dieu nay the hien khi rd qua nhirng quy 
dinh ve tbii tuc banh cbinb ludn gay khd 
khan, phidn ha cho c i nhan, id chii'c vdi 
nhirng ric rdi ve tbii tuc, giay id m i td 
chirc, ca nhan phii thuc hidn trudc co quan 
QLNN. Khdng khd tim nhirng bieu hien 
nay trong Ihuc te. Nhiing vi du sinh ddng 
cho tinh trang nay cd thd tim thay qua 
nhiing quy dinh ve thii tuc nop thud', thii tuc 
hanh chfnh lidn quan ddn hd khiu, tbii tuc 
cap giiy chung nhan quyen sir dung dit ma 
bao chi, cdng luan da khdng It lin len tie'ng 
vd su phiic tap, phien ha c i nhan, td churc 
phai ganh chiu khi de'n lam vide vdi co 
quan QLNN. " 

2. Y thirc phap luat ciia can bd, cdng 
chiirc anh hudng den hoat ddng thuc hien 
phap luat. 

a. Anh hudng cua nhgn thdc, trinh do 
hieu biet phdp ludt den hogt dgng thuc 
hien phdp ludt. 

Thuc hidn phap luat la qui trinh bidn 
nhirng quy pham phap luat dugc quy dinh 
"trdn gia'y" trong nhiing VBC^PPL thanh 
nhirng hanh vi cu the ciia c i nhan, boat 
ddng cto the ciia td chiic trong nhirng tinb 
hudng, trudng hgp quan he xa hdi nhit 
dinh. Hoat ddng nay bao gdm nhiing hinh 
thii'c bieu bidn nhu boat ddng tuan tbii phap 
luat (khdng thuc bidn nhting gi phip luit 
cam), thi hanh phap luat (thirc bidn nghTa 
vu phap ly ma phip luit da quy dinh mdt 
each tfch cue), sir dung phip luat (thirc bidn 
eac quydn, lgi fch hgp phap ma phip luat 
da quy dinh) va i p diing phap luat (boat 
ddng dua phap luat vao cudc sd'ng bing 
vide ban hanh cac van bin ca bidt cii the 
ciia nhiing co quan nha nudc, ngudi cd 
tham quydn). Hidu qui ciia boat ddng thuc 
hidn phip luit phu thudc chii ye'u vao nhan 
thurc, thai do ciia con ngudi. Dd'i vdi cdng 
chuc, trinh do hieu bidt phap luat, kha nang 
nhan thiic cung cd vai trd rat quan trgng 
giiip hg cd the thuc bien td't nhiing nghTa vii 

ma phap luat da quy dinh cho minh, tuan 
thii nhirng dieu phip luat cam, sir dung 
nhung quydn ban ma phip luat trao cho 
minh diing thim quydn, ap dung cac quy 
dinh phap luat vio giai quydi cdng vide ciia 
CO quan, don vi, tang cudng hidu qua hoat 
ddng ciia co quan, td chiic. 

Thuc tidn boat ddng thuc bien phip luat 
ciia cdng chirc cho tha'y vai trd rat quan 
trgng ciia kha nang nhan thii'c, trinh dg 
hieu bidt phap luat. Mud'n thuc hien td't 
boat ddng tuan tbii, tbi banh, sir dung, ap 
dung phap luat thi ydu ciu diu tien dd'i vdi 
cdng chii'c chfnh la kha nang nhan tbiic, 
trinh dd bieu bidi phap luat. Dac biet, trong 
boat ddng ap dung phip luat - boat ddng sir 
dung cac quy pham phip luat de ban binh 
cic van ban ca bidt cu the hoac tidn banh 
cac cdng vide, thii tuc dugc phap luat quy 
dinh de giai quye't cdng vide cho cdng dan, 
td chiic, dim bio hoat ddng binh thudng 
eiia CO quan nha nudc thi vai trd ciia ydu id 
nay lai cang quan trgng. Kha nang nhan 
thiic, phan tich vin dd, trinh do hieu biet 
phip luat thip cd the din ddn nhirng vi 
pham phap luat trong boat ddng ip dung 
phip luat cua cdng cbiic, gay inh hudng 
ddn quydn va lgi fch hgp phap ciia cdng 
dan, td chtic, lam giim hidu lire, hidu qua 
boat ddng ciia cic co quan nha nudc. Su tri 
Ire ciia mdt sd co quan nhi nudc trong mgt 
sd nganh. ITnb vuc; tinh trang khid'u nai, td 
cio ngay cang gia tang do cich giai quydi 
cdng viec ciia mdt sd cdng chiic; sir chdng 
chdo, mau thuin ciia mdt sd VBQPPL do 
cac CO quan nha nudc khac nhau ban hinh 
la nhung vf du sinh ddng ve van dd nay. Rd 
rang, hieu biei phip luat ciia cdng chiic ban 
che thi hieu qui ciia boat ddng tuan thii, thi 
binh, sir dung va ip dung phip luat khdng 
cao; kha nang nhan thirc, phan tich van de 
kem thi anh budng ddn boat ddng ip dting 
phap luat CLia cdng chiic, tir dd anh hudng 
ddn hieu qua boat ddng ciia co quan nha 
nudc noi cdng chiic dd lam viec. 

b. Anh hiidng ciia tdm.ly, thdi do de'n 
hogt ddng thuc hien phdp ludt. 

Trong boat ddng thuc hien phip luat. 
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mdt sd tam ly, thai do cd the anh hudng 
ddn hidu qua boat ddng thuc hien phap 
luat. Bieu hien d mdt sd ndi dung sau: 

- Tim ly coi thudng ci nhin, td cbiic 
trong giii quydt cdng vide. Thuc te cho 
thiy khdng ft trudng hgp ngudi din khi de'n 
lam vide vdi co quan cdng quyen gap phai 
thii do lanh nhat ciia mdt so cdng chirc. Sd 
dT cd tinh trang nay la do suy nghT coi 
thudng ci nhan, td chiirc, khdng coi bg la 
khach hang ciia co quan banh chinh, li ddi 
tugng minh phai phuc vii. Tim ly nay xua't 
phat tir vide chua cd co chd' ve vat chat, tinh 
thin cung nhu xir phat nghidm minh de 
thuc diy sir tin tuy phiic vu ngudi dan ciia 
cdng chtic. Tir dd din ddn tinh trang cdng 
chtic khdng nhiet tinh giii quye't kip thdi 
cdng vide cho ca nhan, td chiic khi ddn 
giao dich vdi ca quan cdng quyen, coi 
trgng cdng vide ca nhin minh hon viec giai 
quyd't cdng vide cho ngudi din, dua ra 
nhiing ddi hdi vd ly bit ngudi dan phii thirc 
hien. 

- Thai do bich dich, cira quyen trong 
qua trinh giii quydt cdng vide. Thai do nay 
xui't phat tir inh hudng ciia tu tudng vd dia 
vi ciia quan chtic tir thdi phong kidn. 
Khdng ft cdng chtic cho ring boat ddng 
thtic hidn chii'c trach, nhidm vu ciia minh la 
mdt tbii dac quyen, do vay hg cho ring cd 
toan quyen trong vide ban phat dac quyen 
dd cho bit cu" ca nhin, td chirc nao ndu 
mud'n ma it coi trgng ddn nhiing nhu ciu, 
quyen lgi chinh ding ciia ci nhan, td chii'c. 
Dieu nay the hidn qua nhiing banh vi thie'u 
tdn trgng ngudi dan, khdng cd thii do Id 
phep vdi ngudi Idn tudi, quit nat, to tie'ng 
vdi nhimg ngudi ddn co quan cdng quyen 
thuc hidn cac thii tuc binh chinh, xin ci'p 
phep gii'y id. 

- Thai do coi thudng phip luat, y thtic tu 
giic chip banh phap luat ciia cdng chiic 
khdng chi anb budng ddn hoat ddng tuin 
thii, thi hanh, sir dung phip luit ciia hg ma 
cdn anb hudng ri't Idn ddn boat ddng ap 
dyng phip luat ciia cdng chirc. Bieu hidn 
ciia tinh trang nay trong boat ddng ap dung 

phap luat la xu hudng coi trgng van ban 
hidu luc phap ly thap ban van ban cd hidu 
luc phap ly cao mac dii van ban hidu lire 
phap ly cao da cd quy dinh cu the, chi tidt. 
Cd the tha'y bieu hien ciia tinh trang nay 
qua thuc td' nhu: Lugt Ddu tu da cd quy 
dinh cu the nhung vi chua cd nghi dinh, 
thdng tu hudng din nen khdng ap dung; 
quy dinh ve giam thue ddi vdi d td ciia ITiu 
tudng vdi nhirng ndi dung chi tiet, cu the da 
dugc ban hanh nhung hai quan cdn phai 
chd quyd't dinh ciia Bd Tai chfnh mdi thuc 
hidn; Lugt Ddt dai cd hieu luc nhung 
khdng ap dung ma phai chd nghi dinh, 
thdng tu hudng din mdi thuc hien. Ngoai 
ra, cdn cd tinb trang trong hoat ddng ap 
dung phip luat cdng chiic chi coi trgng 
nhung van bin ciia nganh minh, co quan 
minh ma khdng phii la VBQPPL de ap 
dtong vao thuc tidn nhu tinb trang ban 
hinh va ip dung van ban khdng phai la 
VBQPPL nhung lai mang tfnh chat quy 
pham phip luit ciia nginh hai quan. Diy la 
nhiing bieu hien ciia y thii'c khdng tdn 
trgng phap luit trong boat ddng ciia cdng 
cbiic, coi trgng thdi quen vdn cd da hinh 
thanh tir liu trong cdng viec ma ft quan tim 
ddn ydu cau ciia phap luit. 

Qua nhiing phan tfch tren cd the thi'y y 
thiic phip luat ciia cdng chiirc cd anh hudng 
ri't Idn ddn boat ddng xiy dung va thuc 
hidn phip luat. De nang cao chit lugng, 
hieu qui ciia hoat ddng xiy dung va thuc 
bidn phap luit cin phii nang cao y thirc 
phip luat ciia cdng chiirc trong cic co quan 
QLNN thdng qua nhirng giai phap ddng 
bd, dam bio trinh do hieu biet phap luat va 
thii do chip hanh phap luat ciia cdng chiic 
ludn dip ung ydu ciu ciia boat ddng xay 
dung va thtic hien phap luit dat ra trong 
giai doan hien nay. Trong dd, cin tip trung 
nang cao y tbiic phap luit cho cdng chiic 
trong viec tbirc hien phap luit de dam bao 
cho phap luit thuc su di vao cudc sd'ng, ban 
che nhu'ng anh budng tieu cue ciia hoat 
ddng thuc hien phap luit ddn sir phat tridn 
kinh te - xa bdi ciia da't nudcU 
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