MOT VAI CHE DINH VE LUAT LAO DONG CUA HOA KY

1. Ché dinh vé hgp dong lao dong.

Ludt Lao déng tai Hoa Ky ghi nhan hai
hinh thitc hop dong lao dong:

a. Dang thit nhat dugc goi la "At-Will™
Pay 1a hinh thic hop dong lao dong duoc
xac lap thong qua su thoa thuan mot cach
ty nguyén gilfa cdc bén sir dung lao dong
va ngudi lao dong. Hinh thic hgp dong
nay duoc st dung tai Hoa Ky tir nam 1912
dua trén mot s6 an 1€ cii cia Toa an Dan su.

Theo hgp dong nay, nguoi str dung lao
dong c6 thé cho ngudi lao dong nghi viec
hay sa thai bat ki khi ndo ma khong can c6
Iy do. Vi th€ loai hgp dong nay thuong
mang lai nhiéu lgi th€ cho ngudi st dung
lao dong, nhat 12 trong trudng hop thay thé
ngudi thich hop trong lao dong va trong
viéc quan ly cong ty. Ngoai ra, n6 con giup
cho cong ty “uyén chuyén” hon trong viéc
sir dung nhan cong va ti€t kiém nhan luc
mot cach ¢6 hieu qua. Tuy nhién, d6i vai
dang hop déng nay, chi c¢6 gidi tri thic va
nhiing ngudi c6 bang cdp ki su mdi c6 kha
nang tham gia ki két. Khdc vd1 "common
law" clia chau Au (vdi su hiéu ngdm veé
thoi han bao dam cong viéc cho ng vién
tr 6 thang hay 1 nam), hop dong “At-
Will” cho phép ngudi chi cho nhan vién
nghi viéc ngay ngay dau tién néu khong
thich, nguoc lai nhan vién ciing c6 thé bo
s& ngay ngay dau. Bén canh do, nhiing
ngudi tham gia ki két lam viéc theo dang
hop déng “At - Will” d¢u co thé nang cao
irinh do va phan dau dé gilt dugc vi trl
ciing nhu kha nang thang ti€n trong cong
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viéc, nhat 1a nhitng nhan vién “dac biét” ¢
thé chuyén cong tac tir hgp dong “At - Will
sang nhitng dang hgp dong dac biet. Tuy
nhién, dé tranh nhiing bt cong, vo ly &
nhitng cong ty khong cé Union (Cong
doan Lao déng), Nganh lap phap dd duara
ba diéu kién dé rang buoc cac cong ty hay
cdc cht quan ly khi sa thai nguoi lao dong
khi vi pham hop déng lao dong, cac dieu
kién dé la:

- Public - Policy Exception (Nhing
ngoai lé do phap luat rang budc): Theo quy
dinh nay, cdc cong ty khong thé sa thai
ngudi lao dong tral phdp luat khi o su ki
thi vé gii tinh, mau da. quoc tich. 1on gido
va do tudi. Chang han, chi cong ty khong
thé dudi viec mot ngudi phu ni khi cho
rang ngudi phu nit d6 lam viéc yéu hon
nam gidi, hoac khong thé duoi viéc mot
ngudi 16n tudi hon mot nhan vién tré tuoi
vi Iy do ngudi d6 da qud gia. ..

Pé ching minh cho viéc dudi viéc trdi
phép luat nay cla chu cong ty khi nguoi
lao dong 16 cdo, toa an s& cho phép co
quan Equal Employment Opportunity
Commission (goi tat 1a EEOC - 16 chic
Cong binh lao dong) xr ly, sau do chuyén
sang cho luat su (chuyén vé 16 tung lao
dong) bao vé. Nhung nhiing quy dinh nay
lai tuy thudc vao Ludr Lao dong clia tung
liéu bang ma n6 dugc ap dung hay khong,
song dao ludt nay cling da gop phan vao
viéc cling ¢6 céc quan hé, ke ca trong viéc

* Hoc vién Hanh chinh.
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gian d&i thuong mai, tham nhiing, quay roi
tinh duc... trong mot nha nudc cong
nghiép.

- Implied - contract exception (Trudng
hop ngoai 1& néu nhu cé hop déng ngam
dinh rang buoc At - Will). Theo quy dinh
nay, néu gidi quan ly hoac chl céng ty c6
dua thém nhing diéu kién lam viéc khac
theo thoa thuian miéng, thi nhiing thoa
thuan d6 ciing tr&é thanh hop déng rang
budc va khong cho phép gidi chu quan ly
hay chu cong ty sa thai ngudi lao dong.
Chang han, cong ty M ki két hgp dong véi
anh A véi thoi gian thir viéc 1a 6 thiang
(thoa thuan miéng), nhung sau mot thang
cht cong ty da muon sa thai anh A, nhu
vdy, cong ty da vi pham hop déng vi theo
quy dinh cta hop dong At - Will, nhiing
thoa thuan nay hoan toan c6 hiéu luc va
duoc phap luat cong nhan.

- Convenant of good faith exception
(Diéu 1é vé ngoai Ié theo su tén trong thoa
thuan gilta gidi cht va ngudi lao dong).
Diéu 1& nay chi t6n tai ¢ 11 ti€u bang cta
M¥ va duoc tiéu bang California dua ra
dau tién dua theo mot vu xir (primary case
law) dan su vé lao dong 1a vu Lawrence M,
Cleary va American Airline. Vu x{r nay
néu ra van dé la Cleary 1a nhan vién cla
hang American Airline da bi sa thai khong
c6 ly do sau 18 nam lam viéc lién tuc cho
hang va luén c6 biéu hién t6t. Trudng hop
sa thai nay lai khong nhidm vao lic cong ty
lam an thua 16 hay Cleary vi pham luat clia
cong ty. Vi phia Cleary lam t6t nhiém vu
clia minh, vi vay luat buoc coéng ty phai déi
xu 16t voi Cleary chir khong thé vo ¢4 sa
thai nguoi nay. Thong thudng cic vu xu
lien quan téi diéu nay, ngudi nhan vién
thong thudng cé tham nién kha lau, cé
bi€u hi¢n 16t va c6 cong hién véi cong ty.

Nhu vay, ké tir khi luat phdp Hoa Ky
dua ra ba di€u ngoai ¢ trén dé rang buoc
cac cong ty str dung hop dong At-Will,
tinh hinh tro nén tot dep hon cho ngudi lao
dong vi ho duoc bao vé trude nhiing ly do
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sa thai vo cg, hay bi tri dap mot cach qua
dang. Ngoai ra gi6i chu cang can than hon
trong viéc tuyén chon, quan ly va diéu
hanh vi ho so phai tra gid cho viéc lam sai
trdi ciia nhan vién quan ly hay ban diéu
hanh. Vi theo tinh than luat phdp M, ban
quén ly va ban di¢u hanh la nguoi dai dién
cong ty, cho nén khi thua kién, céng ty
phai la ngudi tra tién boi thudng véi s6 tién
rat 16n... di d€ rin de cac cong ty phai
hanh dong can than méi khi ¢6 ¥ dinh sa
thai ngudi lao dong.

b. Dang hop dong thi hai duge goi la
“Just - Cause”.

Theo dang hop dong nay chi cho phép
ngudi chu sa thai nhan vién khi ho tim thay
1y do chinh déng. Hop dong “Just - Cause”
thudng phét sinh & nhitng céng ty 16n va
lam an lau dai tai Hoa Ky hodc c6 thé xay
ra do dai dién nhilng nghié¢p doan lao dong
tham gia ki két v6i chl cong ty hoac céc
tap doan cong ty. Chang han, khi nguoi lao
dong ki két hop dong véi cong doan thi
ngudi quan ly cong ty (hoac chu cong ty)
khong thé sa thai ngudi lao dong néu
khong c6 1y do chinh dang. Vi th¢, dang
hop déng nay chi yéu ton tai trong cdc co
quan chinh quyén tir tiéu bang t6i lién
bang hoac ton tai tai cdc tap doan 16n do
nguoi lao dong vao lam viéc cho co quan
chinh quyén hoac cic cong ty va s€ lam
viéc suot ddi ¢ dé, trir truong hop ho bo di.
Nguoc lai, cac co quan hodc cong ty trong
trudng hop st dung hop déng Just - Cause
dé ki két voi ngudi lao dong lai rat kho sa
thai ngudi lao dong do dé bi thua kién vi
khéng c6 1y do chinh dang. Vi vay, nang
sudt va hiéu qua hoat dong theo loai hop
dong nay thuong thap hon niang sudt va
hiéu qua lao dong so vdi hgp dong lao
dong At - Will.

Ngoai hai dang hgp dong trén, tai My
con t6n tai dang hop dong lao dong theo
thoa thuan trudc gitra hai bén: bén cung
cap dich vu va bén nhan dich vu. Vi du,
anh A di lam thém ngoai gio la dya trén
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viéc thoa thuan gilta cdc bén vé cac diéu
khoan nhu thoi gian cung cdp hgp dong;
gid ca tinh theo gio; diéu kién dé thuc hién
dich vu; trach nhiém cua cac bén khi thuc
hién (dugc ghi cu thé va ¢ chif ki cla cic
bén theo thoa thuan). Truong hop mot
trong cdc bén vi pham thoa thuan, thi toa
an chi xur theo quy dinh cla Ludt Ddn su
(hop dong dan su) ma khong xur theo Ludt
Lao déng. Vi vay, dang hgp dong nay
khong dugc coi la hop dong thué mudn,
ma chi la dang dich vu danh cho nhiing
ngudi lam indepnent contractor (cung cap
dich vu doc lap).

Ludt Lao déng Hoa Ky con quy dinh vé
su chong ki thi va duogc ap dung cho nhiing
cong ty tr 15 nguoi trd lén. Ludr nay
chéng doi xtr ki thi trong cong viéc do mau
da, tén gido, gidi tinh, tudi tac, tinh trang
gia dinh, tinh trang thuong tat hay ngudn
goc dan toc va quoc gia. Diéu nay dp dung
cho cé tuyén dung, sa thai, va d6i xir véi
nhan vién. Chi can ngudi tng vién thu thap
d bang chitng dé ching minh diéu nay, thi
c6 thé khéi t6 ra toa theo quy dinh clha
Ludt Chong ki thi nam 1964. Vi the, viéc
phong van tuyén dung trong cdc doanh
nghiép cia M§ trd nén kho khan hon, vi
ngudi muén khong duge hoi cac cau hoi
nhu "Anh lap gia dinh chua?”, "Chi c6 con
khong?", "Anh dao gi?", "Chi bao nhiéu
wéi?", tham chi ngay céu hoi thong
thudng nhu "Anh cé quoc tich hay
khong?" cling trd thanh cau hoi mang tinh
ki thi vé trinh trang cu trd... néu cong ty do
khong phai la cong ty nha nudc hay o
nhiing linh vuc nhay cam nhu quoc phong.

Bén canh do, ngudi lao dong ciing duoc
bdo vé bang mot s& luat khac nhu Ludr
Tién /l(()’llg 16i thiéu (dugc ap dung tuy
theo timg ti€u bang); Ludr Chong 5a€/1
nhiéu tinh duc (sexual harassment) doi xu
khong cong bang, nhiing quy dinh vé an
toan Jao dong, vé bao vé ba me va tré em
ciing nhu quyén duge tu do ton gido cua
ngudi lao dong. Vi du nhu Ludat

TAP CHi QUAN LY NHA NUGC - sO 162 (7-2009)

NHIN RA NUGC NGOAI

Aﬂ};manve Action (nham hé tro ngudi
thiéu s6). Theo Ludr nay, mot trong nhitng
nod luc chinh tri cia mét s6 nha lap phap la
dua ra du luat vé Affirmative Action, gitp
cho nhiing ngusi thiéu s6, ngudi My da
den, nhiing ngudi chau A ti nan dau tién,
dugc hudng su uu dai diac biét hon trong
tuyén lua gido duc dai hoc, tuyén chon
nhan vién... diéu luat nay ghi rd, khi c6 2
ung vién tuong duong thi nguoi da mau
hay thiéu s6 s& ¢6 uu tién cao hon. Trude
day, kha nhiéu hoc sinh géc A dé dang lot
vao cdc trudng dai hoc ndi ti€ng nho diéu
nay. Nhitng co quan nha nudc khi ¢6 tuyén
dung, phai luén luon uu tién cho nguoi da
mau cling nhu nhimg ngudi bi khuyét tat.
Luét lién bang vé bao vé va trg gilip nguoi
tan tat ¢6 anh hudng 16n dén viéc gidp cho
xd hoi ¢6 thém nhiéu nguoi hitu dung. Luat
nay yéu cau cdc cong ty trén 50 ngudi phal
tao diéu kién cho ngudi tan tat nhu sap X€p
cong viéc thich hop. Trg gidp di chuyén,
trg gilp trong viéc lam & bang California
dua trén ADA cua Lién bang va tao ra
FEHA nham yéu cau viéc ho trg cho ngudi
tan tat trong cong vi¢c mot cach ro rang va
cu thé hon. Ngoai h6 tro ngudi tan tat,
bang California con yéu cau cac cong ly
phéai cho phép nhan vién dugc nghi 161 6
thdng vi nhiing |y do stic khoe hay gia dinh
(Family Act).

2. Cac quy dinh vé tien luvong 0 Hoa Kjy.

Tai Hoa Ky, dé han ch€ su béc 1ot cha
2id1 chu déi voi cong nhan va nhan vién,
Luai vé tién licong 161 thién duoge dua ra,
yéu cau toan bd cac doanh nOhlep phal tra
luong béng hay trén muc 10i thiéu nay.
Muic luong t6i thiéu hién nay ¢ Hoa Ky do
Chinh phu Lién bang quy dinh la 5-15
USD/1 gio (tinh tr nam 1997) va O tiéu
bang Callforma hién nay la 6,75 USD/I
2id. Theo chuong trinh tang luong cua My
dén nam 2007, muc luong cua Lién bang
1a 7,25 USD/gio, con cua California la 8
USD/1 gio.

Viéc tang mic luong 161 thicu s¢é ¢6 the
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lam gia tri lao dong 6 Hoa Ky cao hon, va
doanh nghiép phai chi nhiéu hon, dé dan
t61 lam phat cao hon, nhung néu khong
tang luong thi doi séng cua ngudi dan Hoa
Ky sé rat khé khan khi vat gia bj lam phat
va leo thang. Vi vay, viéc tang luong nhu
thé nao va tang bao nhiéu la mot van dé ma
chinh quyén can tinh todn dé tranh gay hau
qua cho su khung hoang kinh t€ la diéu
dang dat ra cho ca hé thong.

Theo Ludt Lao déong Lién bang Hoa Ky,
ngudi lao dong phai lam 40 ti€ng/tuan,
nhiing gio con lai s€ duogc tinh phu troi.
Chang han, Ludt Lao déng bang California
quy dinh bat buoc vé viéc tra luong phu
tro1 cho nhitng cong nhan lam viéc trén 8
ti€ng khong cén biét s6 gid clia ca tuan la
bao nhiéu. O nhiing nha mdy doi hoi phai
tang ca, ho c6 thé yéu cau cong nhan Jam
viéc 3 ngay lién tuc véi moi ngay 12 tiéng
va cudi tuan thi tra tién theo gia 36 tiéng
co ban. Nhung & California cach tinh 3
ngay thi 8 tiéng dau sé tra theo luong co
ban, 4 tiéng con lai, thi tra gap rudi. Vi
vay, | tuan lam 3 ngay 12 tiéng, &
California s& phai tra 42 tiéng tién cong.
Ngoai ra, néu céng nhan lam viéc trén 60
tiéng | tuan, thi tur tiéng tha 61 trd di, ho
duoc trd gap doi mic luong co ban. Diéu
khoan tra gip doi luong co ban nay con
dugc ung dung khi lam viéc vao nhiing
ngay € 16n. Con khi lam vao cudi tuan thi
thong thudng duoc tra gap rudi luong co
ban. _

3. Vé thoi gian lam viéc va nghi ngoi.

Ludt Lao dong yéu cau sau 2 tiéng,
ngudi lao dong phai dugc nghi 15 phit va
duoc tra luong, 5 ti€ng thi phai duoc an
com | lan 30 phat (khong luong). Thi du |
budi lam 8 tiéng bat dau tir 8 gid, téi 10 gidy
nghi, 12 gi¢ an t6i 12:30, sau d6 thi lam téi
2:30 nghi ti€p 1an 2... va 4:30 thi vé. Con
budi lam 12 tiéng thi duogc an com 2 lan.
Tuy nhién, khi lam phu tréi va gi® an phu
trol. thi cong ty cling phai tra luén tién
trong gi0 ho di an com nay. Tuy nhién,
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diéu nay con tuy thudc vao cong ty va hop
déng lao dong gilta cac bén khi thoa thuan
vé hgp dong lao dong, vi du Ludt Lao déng
ctia bang Califonia quy dinh néu lam ca
dém ma kéo dai 6 git 15 phit thi van phai
tra di bang ca 7 gid lam viéc hoac nhiing
ki su lam viéc tir 12-14 gio/ngay, van cé
thé tinh theo hinh thic tra luong vuot troi.

Hién nay, cdc ch€ dinh vé bao vé ngudi
lao dong trong Ludt Lao dong cua Hoa Ky
duoc hoan thién hon, chang han nhiing vu
kién khi bi sa thai tai cac cong ty cua ngudi
lao dong da duoc co quan EEOC thu 1y va
gial quyét nham bao dam su cong béng
gilta cac bén trong qua trinh tuyén dung,
quén ly va diéu hanh cong ty...

Theo luat nay ngudi lao dong & Hoa Ky
mac du dugc huodng trg cap that nghiép
nhung chi dugc nhan khi bi sa thai boi
nhitng 1y do chinh dang. Néu nguoi dé bi
khai trir vi pham luat, tu ¥ nghi thi hoan
toan khong thé hudng so tién that nghiép
theo quy dinh, boi vi khi cdc cong ty sa
thai ngudi hang loat, thi ho thuong trich ra
1 s6 tién 'boi thuong” (severance pay) kem
vao cho nhan vién, va ho yéu cau nhan
vién phai ki 1 ban cam két khong thua kién
cong ty vi nhitng sai pham cé lién quan t6i
viéc sa thai lao dong. Ngoai ra, Ludt Lao
dong ciia Hoa Ky con quy dinh cu thé vé
cac van dé nhu huu bong (Retirement Act),
bao hiém sitc khde, trach nhiém clia cong
ty v6i nhan vién khi thi hanh cong tac...
Tuy nhién, Ludr nay khong dp dung cho
nhiing doanh nghiép nho tir 15 ngudi tré
xuong. Ly do la luat tao su dé dai cho cac
doanh nghiép nho dé phét trién...0

Tai liéu tham khao.
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