
M O T V A I CHE B|NH VE LU9T LAO DQNG CUA HOA KY 

TS NGUYEN THI PHUONG " 

1. Che dinh ve hgp dong lao ddng. 

Luat Lao dgng tai Hoa Ky ghi nhan hai 
hinh thtic hgp ddng lao ddng: 

a. Dang thir nhdt dugc ggi Id "At-Will": 
Ddy la blnb thirc hgp ddng lao ddng dugc 
xdc lap thdng qua sir thod thuan mdt cdch 
tu nguyen gitra cdc ben sir dung lao ddng 
va ngudi lao ddng. Hinh thtic hgp ddng 
nay dugc sir dung tai Hoa Ky ttr nam 1912 
dua tren mdt sd dn le cu eua Tod dn Dan sir. 

Theo hgp ddng nay, ngudi sir dung lao 
ddng cd the cho ngudi lao ddng nghi viec 
hay sa thdi bat kl khi ndo md khdng can cd 
ly do. VI the loai hgp ddng ndy thudng 
mang lai nhilu Igi the cbo ngudi sir dung 
lao ddng, nhdi Id trong trudng hgp thay the 
ngudi thfeb hgp trong lao ddng va trong 
viec qudn ly cdng ty. Ngoai ra, nd cdn giiip 
cho cdng ty "uyen chuyen" hon trong viec 
sir dung nhan cdng vd tiei kiem nhan lire 
mdt cdch cd hieu qud. Tuy nhien, ddi vdi 
dang hgp ddng ndy, chi cd gidi tri thtic va 
nhung ngudi cd bdng cdp kl su mdi cd khd 
nang tham gia kf kei. Khde vdi "common 
law" cLia chau Au (vdi su hieu ngdm vl 
thdi ban bdo dam cdng viec cho irng vien 
ttr 6 thdng hay 1 nam), hgp ddng "At-
Will" cho phep ngudi chii cho nhan vien 
nghi viec ngay ngay ddu tien neu khdng 
thfeb, ngugc lai nhdn vien cung cd Ihl bd 
sd ngay ngdy dau. Ben canh dd, nhtrng 
ngudi tham gia kf ket ldm viec theo dang 
hgp ddng "At - Will" diu cd the nang cao 
trinh do vd phdn ddu d l gitr dugc vi tri 
cting nhu khd nang thang tien trong cdng 

viec, nhat la nhiing nhan vien "dac biel" cd 
thi chuyin cdng lac ttr hgp ddng "At - Will 
sang nhtrng dang hgp ddng dac biet. Tuy 
nhien, de tranh nhtrng bat cdng, x'd ly d 
nhu'ng cdng ly khdng cd Union (Cdng 
doan Lao ddng), Nganh lap phap da dua ra 
ba dilu kien dl rang budc cac cdng ly bay 
cac chii qudn ly khi sa thdi ngudi lao ddng 
khi vi pham hgp ddng lao ddng. eae dilu 
kien dd Id: 

- Public - Policy Exception (Nhtrng 
ngoai le do phdp lual rang budc): Theo quy 
dinh nay, cdc cdng ty khdng ihl sa thai 
ngudi lao ddng trai phap luat khi ed su kl 
tbi vl gidi tfnh, mau da. qude tich. tdn giao 
vd do tudi. Chang ban, ehii edng ty khdng 
Ihl dudi viec mot ngudi phu ntr khi cho 
rdng ngudi phu ntr dd lam viec ye'u hon 
nam gidi, hoac khdng the dudi vice mdt 
ngudi ldn tudi hon mdt nhan vien tre tudi 
vi ly do ngudi dd da qud gia... 

Di chirng minh cbo viec dudi viec trdi 
phdp lual nay ciia cbii cdng ty khi ngudi 
lao ddng td cdo, tod dn se cbo phep co 
quan Equal Employment Opportunity 
(I^ommission (ggi tdt la EEOC - id chirc 
Cdng binh lao dgng) xir ly, sau dd chuyen 
sang cho ludt su (chuyen vl td lung lao 
ddng) bdo ve. Nhung nhtrng quy dinh nay 
lai luy thude vdo Ludt Lao dgng ciia ttrng 
lilu bang ma nd dugc dp dung bay khdng, 
song dao ludt ndy cung da gdp phdn vdo 
viec ciing co cdc quan he, ke cd trong viec 

Hoc vien Hdnh chinh. 
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gian dd'i thuong mai, tham nhting, quay rdi 
llnh due... trong mdt nha nudc cdng 
nghiep. 

- Implied - contract exception (Trudng 
hgp ngoai le neu nhu cd hgp ddng ngdm 
dinh rdng budc At - Will). Theo quy dinh 
nay, neu gidi qudn ly hoac chii cdng ty cd 
dua them nhting dilu kien lam viec khde 
theo thoa thuan mieng, tbi nhting thod 
thuan dd cung trd tbanb hgp ddng rdng 
budc vd khdng cho phep gidi chu qudn ly 
hay chii cdng ty sa thai ngudi lao ddng. 
Chdng ban, cdng ty M ki kei hgp ddng vdi 
anh A vdi thdi gian thir viec Id 6 thdng 
(thod thuan mieng), nhung sau mgt thang 
chii cdng ly da mudn sa thai anh A, nhu 
vay, cdng ty da vi pham hgp ddng \'i theo 
quy dinh ciia hgp ddng At - Will, nhtrng 
thoa thuan nay hoan todn cd hieu luc va 
dugc phdp luat cdng nhan. 

- Convenanl of good faith exception 
(Dilu le vl ngoai le theo sir ldn trgng thod 
thuan gitra gidi chii va ngudi lao ddng). 
Dilu le ndy chi tdn tai d II lilu bang ciia 
My vd dugc lilu bang California dua ra 
ddu lien dua theo mdt vu xir (primary case 
law) ddn sir vl lao ddng Id vu Lawrence M, 
Cleary vd American Airline. Vu xir nay 
neu ra va'n dl la Cleary la nhdn vien eua 
hang American Airline da bi sa thai khdng 
cd ly do sau 18 nam lam viec lien tuc cho 
hang va ludn cd bilu hien tdt. Trudng hgp 
sa thdi nay lai khdng nhdm \'do liic cdng ly 
lam an thua Id hay Cleary vi pham luat eua 
cdng ty. Vi phfa Cleary ldm tdt nhiem vu 
eua minh, \i vay luat budc cdng ly phdi dd'i 
xir tdt \di Cleary chir khdng the vd cd sa 
thai ngudi ndy. Thdng thudng cdc vii xir 
lien quan tdi dilu nay. ngudi nhdn vien 
thdng thudng cd tham nien kha lau, cd 
bilu hien tdi va cd cdng hien vdi cdng ty. 

Nhu vay, ke ttr khi luat phdp Hoa Ky 
dua ra ba dilu ngoai le tren dl rang budc 
cdc cdng ty sir dung hgp ddng At-Will, 
llnh hinh trd nen ldi dep hon cho ngudi lao 
ddng \i hg dugc bao \e trudc nhtrng ly do 

sa thdi vd cd, hay bi tru dap mdt each qua 
dang. Ngodi ra gidi chii cdng can than hon 
trong viec tuyen chgn. qudn ly va dilu 
hdnh vl hg sg phdi trd gid cho viec lam sai 
trdi cLia nhdn vien qudn ly hay ban dilu 
hdnh. VI theo tinh thdn ludt phap My. ban 
qudn ly va ban dilu hdnh Id ngudi dai dien 
cdng ty, cho nen khi thua kien. cdng ly 
phdi Id ngudi trd liln bdi thudng vdi sd lien 
rat ldn... du de rdn de cdc cdng ty phai 
hanh ddng can than mdi khi cd y dinh sa 
thdi ngudi lao ddng. 

b. Dang hgp ddng thii hai dugc ggi la 
"Just - Cause". 

Theo dang hgp ddng nay chi cho phep 
ngudi chii sa thdi nhdn vien khi hg tim tha'y 
ly do chfnh ddng. Hgp ddng "Just - Cause" 
thudng phdt sinh d nhiing cdng ty ldn va 
lam an Idu ddi lai Hoa Ky hoac cd the xay 
ra do dai dien nhu'ng nghiep doan lao ddng 
tham gia ki kei vdi chii cdng ty hoac cac 
tap doan cdng ly. Chdng han, khi ngudi lao 
ddng ki kei hgp ddng vdi cdng dodn thi 
ngudi qudn ly cdng ty (hoac cbii cdng ty) 
khdng the sa thai ngudi lao ddng neu 
khdng cd ly do chinh ddng. Vi thi, dang 
hgp ddng ndy cbii yeu ldn tai trong cdc co 
quan chfnh quyIn ttr tieu bang tdi lien 
bang hoac tdn tai tai cac tap dodn ldn do 
ngudi lao ddng vdo ldm viec cho co quan 
chfnh quyIn hoac cac cdng ty vd se lam 
viec sudt ddi d dd, trir trudng hgp hg bd di. 
Ngugc lai, cdc co quan hoac cdng ty trong 
trudng hgp sir dung hgp ddng Just - Cause 
de kf kei vdi ngudi lao ddng lai rat khd sa 
thai ngudi lao ddng do dl bi thua kien vl 
khdng cd ly do cbfnh ddng. VI vay. nang 
suat va hieu qud boat ddng theo loai hgp 
ddng nay thudng thdp hon nang suat va 
hieu qud lao ddng so vdi hgp ddng lao 
ddng At - Will. 

Ngodi hai dang hgp ddng tren. tai My 
cdn tdn tai dang hgp ddng lao ddng theo 
thod thuan trudc gitra hai ben: ben cung 
cap dich vu vd ben nhiin dich vii. Vf du. 
anh A di ldm thdm ngodi gid la dua trin 
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viec thod thuan gitra cac ben vl cdc dieu 
khoan nhu thdi gian cung cdp hgp ddng; 
gia ca linh theo gid; dilu kien de thuc hien 
dich vu; trdch nhiem ciia cdc ben khi thuc 
hien (dugc ghi cu the vd cd chtr kf ciia cdc 
ben theo thod thuan). Trudng hgp mdt 
trong cdc ben vi pham thod thuan, tbi tod 
dn chi xir theo quy dinh ciia Lugt Ddn sif 
(hgp ddng dan su) ma khdng xir theo Lugt 
Lao dgng. VI vay, dang hgp ddng nay 
khdng dugc coi la hop ddng thue mudn, 
ma chi Id dang dich vu danh cho nhtrng 
ngudi ldm indepnent contractor (cung cdp 
dich vu ddc lap). 

Ludt Lao dgng Hoa Ky cdn quy dinh vl 
sir chd'ng kl thi va dugc dp dung cho nhtrng 
cdng ty tu 15 ngudi trd len. Ludt ndy 
chd'ng dd'i xir kl tbi trong cdng viec do mdu 
da, tdn gido, gidi tinh, tudi tdc, tinh trang 
gia dinh, tinh trang thuong tat bay ngudn 
gde dan tdc va qude gia. Dilu nay dp dung 
cho cd tuyen dung, sa thdi, vd ddi xir vdi 
nhan vien. Chi cdn ngudi irng vien thu thap 
dii bdng chiirng de chirng minh dilu nay, Ihl 
cd the khdi td ra Ida theo quy dinh ciia 
Lugt Chdng ki thi nam 1964. VI ihl, viec 
phdng van tuyen dung Irong cdc doanh 
nghiep ciia My trd nen khd khan hon, vl 
ngudi mudn khdng dugc hdi cdc cdu hdi 
nhu "Anh lap gia dinh chua?", "Chi cd con 
khdng?", "Anh dao gl?", "Chi bao nhieu 
ludi?", thdm chf ngay cau hdi thdng 
thudng nhu "Anh cd qud'c lieh hay 
khdng?" cung trd tbanb cau bdi mang tfnh 
kl thi vl tiinh trang cu trii... neu cdng ty dd 
khdng phdi Id cdng ty nba nudc bay d 
nhtrng llnh virc nhay edm nhu qud'c pbdng. 

Ben canh dd, ngudi lao ddng cQng dugc 
bdo ve bdng mdt sd lual khde nhu Lugt 
Tien lucrng tiii thieu (dugc dp dung luy 
theo ttrng lilu bang); Ludt Chdng sdeh 
nhieu linh due (sexual harassment) dd'i xir 
khdng cdng bdng; nhtrng quy dinh vl an 
loan lao ddng, vl bdo ve bd me vd tre em 
cung nhu quyIn dugc tu do tdn giao ciia 
ngirdi lao ddng. Vf du nhu Ludt 

Affirmative Action (nhdm hd trg ngudi 
thieu so). Theo Ludt ndy, mdt trong nhtrng 
nd luc chfnh tri ciia mdt sd nba lap phdp la 
dua ra du ludt vl Affirmative Action, giiip 
cho nhtrng ngudi thieu sd, ngudi My da 
den, nhtrng ngudi chau A ti nan ddu tien, 
dugc hudng su uu dai dac biet hon trong 
tuyln lua giao diic dai hge, luyen chgn 
nhan vien... dilu lual nay ghi rd, khi cd 2 
ling vien luong duong thi ngudi da mau 
hay thieu sd se cd uu lien cao hon. Trudc 
day, kha nhilu bgc sinh gde A dl ddng Igl 
vao cdc trudng dai bgc ndi tieng nhd dilu 
ndy. Nhtrng co quan nhd nudc khi cd tuyln 
dung, phai ludn ludn uu tien cho ngudi da 
mdu cung nhu nhtrng ngudi bi khuyei tat. 
Lual lien bang vl bdo ve va trg giiip ngudi 
tan tat cd dnh budng Idn den \ iec giiip cho 
xa bdi cd them nhilu ngudi huu dung. Luat 
nay yeu cdu cdc cdng ly tren 50 ngudi phai 
tao dilu kien cho ngudi tan tat nhu sap xep 
cdng viec thfeb hgp. Trg giiip di chuyen, 
trg giup trong viec lam d bang California 
dila tren ADA ciia Lien bang \a tao ra 
FEHA nhdm yeu cdu viec bd trg cho ngirdi 
tan tat trong cdng vice mdt each rd rang vd 
cLi the hon. Ngoai hd trg ngirdi tan tat, 
bang California cdn yeu cdu cdc edng ly 
phai cbo phep nhan vien dugc nghi tdi 6 
thang vl nhtrng ly do siie khde hay gia dinh 
(Family Act). 

2. Cac quy djnh ve tien luong d Hoa Ky. 
Tai Hoa Ky, de ban cbe sir bde ldi ciia 

gidi chii dd'i vdi cdng nhan va nban \ ien, 
Ludt ve tien luang tdi thieu dugc dua ra, 
yeu cdu todn bd cdc doanh nghiep phdi tra 
luong bdng bay tren mirc tdi thilu nay. 
Mire luong tdi thieu hien nay d Hoa Ky do 
Chinh phii Lien bang quy dinh Id 5-15 
USD/1 gid (tfnh ttr nam 1997) va d lilu 
bang California hien nay la 6.75 USD/1 
gid. Theo chuong trinh tang luong ciia My 
den nam 2007, mirc luong eua Lien bang 
la 7,25 USD/gid, cdn ciia California la 8 
USD/1 gid. 

Viec tang mirc luong tdi thieu se ed the 
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lam gid tri lao ddng d Hoa Ky cao hon, va 
doanh nghiep phdi chi nhilu hon, dl ddn 
tdi lam phdt cao hon, nhung neu khdng 
tang luong thi ddi sdng eua ngudi dan Hoa 
Ky se rat khd khan khi vat gid bi lam phdt 
vd leo thang. Vi vay, viec tang luong nhu 
the ndo vd tang bao nhieu Id mdt van dl ma 
chinh quyIn cdn tfnh todn dl trdnh gdy hdu 
qud cho sir khiing hodng kinh te' la dilu 
dang dat ra cho cd he thdng. 

Theo Ludt Lao dgng Lien bang Hoa Ky, 
ngudi lao ddng phai lam 40 lieng/tudn, 
nhu'ng gid cdn lai se dugc tinh phu trdi. 
Chdng ban, Lugt Lao dgng bang California 
quy dinh bdt budc vl viec tra luong phu 
trdi cho nhtrng cdng nhan lam viec tren 8 
tieng khdng cdn biei so gid ciia cd ludn Id 
bao nhieu. O nhtrng nhd mdy ddi hdi phdi 
tang ca, hg cd the yeu cau cdng nhan ldm 
viec 3 ngdy lien liic vdi mdi ngdy 12 lie'ng 
vd cudi ludn tbi trd tiln theo gid 36 tieng 
CO bdn. Nhung d California cdch tfnh 3 
ngdy tbi 8 lie'ng ddu se trd theo luong co 
bdn, 4 lie'ng cdn lai, tbi trd gap rudi. VI 
vay, I tudn ldm 3 ngdy 12 tieng, d 
California se phai trd 42 tieng tiln cdng. 
Ngodi ra, nlu cdng nhan lam viec tren 60 
lie'ng I ludn, tbi ttr tieng thii 61 trd di, hg 
dugc trd gap ddi miic luong co bdn. Dilu 
khodn ltd gap ddi luong co bdn ndy cdn 
dugc irng dung khi lam viec vdo nhtrng 
ngay ll ldn. Cdn khi ldm vdo cudi tudn tbi 
thdng thudng dugc trd gap rudi luong co 
ban. 

3. Ve thdi gian lam viec va nghi ngoi. 
Ludt Lao dgng yeu cdu sau 2 tieng, 

ngudi lao ddng phai dugc nghi 15 phiit va 
dugc trd luong, 5 lie'ng thi phdi dugc dn 
com 1 ldn 30 pbiii (khdng luong). Thf du 1 
budi lam 8 lie'ng bdt ddu ttr 8 gid, tdi 10 gid 
nghi, 12 gid an tdi 12:30, sau dd thi lam tdi 
2:30 nghi tie'p ldn 2... va 4:30 tbi vl. Cdn 
budi lam 12 tieng tbi dugc an com 2 lan. 
Tuy nhiin. khi lam phii trdi va gid an phu 
irgi. thi cdng ty cung phdi trd ludn tiln 
trong gid bg di an com nay. Tuy nhien, 

dilu nay cdn tuy thude vao cdng ty va hgp 
ddng lao ddng giiia cdc ben khi thod thuan 
vl hgp ddng lao ddng, vf du Ludt Lao dgng 
eua bang Califonia quy dinh neu lam ca 
dem ma keo dai 6 gid 15 phut thi vdn phai 
trd dii bdng ca 7 gid lam viec hoac nhtrng 
kl su lam viec lir 12-14 gid/ngdy, vdn cd 
the tfnh theo blnb thtic tra luong vugt trdi. 

Hien nay, cac cbe' dinh ve bao ve ngudi 
lao ddng trong Ludt Lao dgng eua Hoa Ky 
dugc hodn thien hon, chdng han nhtrng vu 
kien khi bi sa thdi tai cdc cdng ty ciia ngudi 
lao ddng da dugc ca quan EEOC thu ly va 
gidi quyei nhdm bdo ddm su cdng bdng 
giiia cdc ben trong qud trinh tuyen dung, 
qudn ly vd dilu hanh cdng ty... 

Theo ludt nay ngudi lao ddng d Hoa Ky 
mac dti dugc hudng trg cap thdi nghiep 
nhung chi dugc nhan khi bi sa thai bdi 
nhtrng ly do chfnh ddng. Ne'u ngudi dd bi 
khai trir vl pham ludt, tu y nghi thi hoan 
loan khdng thi hudng so liln thdi nghiep 
theo quy dinh, bdi vl khi cdc cdng ly sa 
thai ngudi hang loat, tbi hg thudng Irich ra 
I sd tiln 'bdi thudng" (severance pay) kem 
vdo cho nban vien, vd hg yeu cdu nhan 
vien phdi kf 1 ban cam kei khdng thua kien 
cdng ty vl nhtrng sai pham cd lien quan tdi 
viec sa thdi lao ddng. Ngoai ra, Ludt Lao 
dgng CLia Hoa Ky cdn quy dinh cii the ve 
cdc vdn dl nhu huu bdng (Retirement Act), 
bdo hiem stic khde, trdch nhiem ciia cdng 
ty vdi nhdn vien khi thi hdnh cdng tac... 
Tuy nhien, Ludt nay khdng dp dung cho 
nhting doanh nghiep nhd lir 15 ngudi trd 
xudng. Ly do la luat lao sir dl dai cho cac 
doanh nghiep nhd de phdt trien...• 

Tai lieu tham khao. 
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