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THAM NHUNG DAT DAI 
VA BIEN PHAP NHAM HAN CHE THAM NHUNG 

TS NGUYEN THI PHt/CfNG' 

1. Nhan dien tham nhung dat dai. 
Den nay, da cd nhidu cdng trinh nghien 

ciiu lim rd ndi him cua khai niem tham 
nhiing tren cac binh dien: chinh tri, kinh 
te, phip ly, dao du'c, truydn thdng... va da 
cd nhOng nhan thiic tuang ddi thdng nhat 
trong gidi khoa hoc trong vi ngoai nudc vd 
khai niem nay. Vi vay, bai viet niy chi sir 
dung khii niem tham nhung de tim hieu 
bin chit cung nhu dae diem ciia tham 
nhung dit dai, dae biet l i dudi gde dp kinh 
te. Ttr dd, dua ra mdt sd bien phip mang 
tfnh phdng ngtra, ban ehe tinh trang tham 
nhung dat dai hien nay. 

Dd phit tridn ndn kinh te thi trudng theo 
djnh hudng xa hdi chii nghTa, he thdng 
phip luat ciia nudc ta (Didu 15 Hii'n phdp 
1992, Didu 172 Bd ludt Ddn 51/nam 2005) 
da thua nhan sir tdn tai vi phit trien cua 
nhidu thinh phin kinh te boat ddng d cic 
ITnh vuc sin xuat - kinh doanh dua tren ehe 
dp da sd hiru. Khi cic thinh phin kinh td 
ra ddi, gin lidn vdi nd la cic hinh thiic vd 
lpi fch kinh te, nhung lpi fch nay dupc xic 
lap tren co sd phip luat cho phep hp dupc 
tham gia quin ly va sir dung dit tren co sd 
ehe dp sd hiru toan dan vd dit dai (Didu 17 
Hii'n phdp 1992). Vi the, cd bao nhieu chu 
the sir dung dat thi cd bay nhieu hinh thiic 
lpi fch kinh te vd dit dai, dd li Ipi ich ciia 
ca nhan, ciia tap the, ciia Nhi nudc va rdng 
ra la Ipi fch ciia giai cap, ciia qud'c gia, ciia 
dan tdc. Nhiing lpi fch kinh td niy ddu xuat 
phit ttr quydn quin ly vi quydn sir dung 
dat thdng qua cic thim quydn quin ly nhi 
nudc xi dat dai ciia ca q̂ uan nha nudc cd 
thim quydn, ngudi cd tham quydn. 

Viec thuc hien cic lpi ich kinh te tir dat 
dai dupc the hien tap trung d thu nhap va 
ngupc lai, viec thu nhap lpi ich kinh te tur 
dat dai lai la hinh thiic bieu hien miic do 
thuc hien cic lpi ich kinh te cua cic chii 
the sir dung dat dai. 

Phat trien kinh te thi trudng la didu kien 
va cung la mdi trudng tdt de thuc hien cac 
Ipi fch kinh te ndi ehung va Ipi fch kinh te 
vd dat dai ndi rieng. Tuy nhien, trong qua 
trinh phit trien, cung vdi cac thiet ehe 
dang dupc hinh thanh va hoan thien thi 
mdt trong cic vin dd nhu tinh trang ddc 
quydn, sir can thiep ciia chinh quydn vao 
cic quan he dan su nhu giai quyet cac 
tranh chip dat dai; thu hdi dat de thuc hien 
cic du an kinh doanh; kiem soat cac thdng 
tin vd dat dai nhu lap quy hoach, ke hoach 
sir dung dat, thu hdi dat... di giao cho co 
quan, td churc hoac nha dau tu khac cung 
chua dupc hoan thien. Vi the, nhung boat 
ddng nay da true tiep lam anh hudng den 
Ipi fch kinh te ciia cac chii the sir dung dit 
thdng qua viec "bit tay" giua nha diu tu, 
ca quan, td ehu'e va ca nhan xin dat vdi 
ngudi cd tham quydn, ca quan cd thim 
quydn trong viec quan ly dat dai ciia Nha 
nudc nhim tim kiem dupc nhung manh dat 
cd vj trf thuan Ipi, cd tiem nang de ttr dd 
thuc hien nhung du an kinh doanh cd lpi 
cho minh. De cd nhirng manh dit dd, hp da 
khdng ngin ngai tang qua, bieu xen, hPn 
niia li thuc hien cac hanh vi nhu dua hdi 16 
hoac gay anh hudng ciia minh den cac nha 

Hoc vi0n Hdnh chfnh. 
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quan ly dat dai de nhim "cd su can thiep 
ciia nha ehirc trach" vao qua trinh sir dung 
dat cua nha diu tu. Ttr dd, viec thu hdi 
nhirng minh dat tdt nhat ciia ngudi dan va 
ddn bu cho ho vdi gii "nhi nudc" mdt cich 
re mat rdi sau dd hop thiic hoi bing nhirng 
cdng cu quy hoach, ke hoach sir dung dat 
de bin ra thi trudng vdi gia "cao ngit" va 
thu lpi nhuan gip nhidu lin so vdi gia ddn 
bti cho ngudi dan. Vi the, su can thiep ciia 
chinh quydn nha nudc cting vdi quy ehe sir 
dung dit cua cic chu the sir dung dit 
(trong Ludt Ddt dai) de phat tridn kinh te 
thj trudng ngoai mat tich cue thi nd cdn la 
tidn dd khich quan cho nan tham nhung, 
bdi Id vd dat dai. 

Nhu vay, tham nhung dit dai la mdt 
dang tham nhung vat chat, ciia cii trong xa 
hdi ciia mdt bd phan ngudi cd chiic, cd 
quydn lien quan den ITnh vuc quin ly va sir 
dung dat va dupc thuc hien dudi cic hanh 
vi nhu lam dung chiic vu, quydn ban thdng 
qua cic hinh thiic sir dirng thim quydn ciia 
ngudi cd thim quydn trong viec giao dit, 
cho thue dit, cho phep chuyen mue dfch sir 
dung; thim quydn lap quy hoach, ke hoach 
sir dung dit; tham quydn thu bdi dat dd 
giao cho ngudi khac nhim tao didu kien de 
dupc thang tien hoac thu lpi bat chfnh. Cho 
nen, khi ndn kinh te cing phit trien, nhu 
eiu sir dung dit cing Idn thi ca bdi tham 
nhung dat dai cung dupc phit tridn theo. 
Vi vay, cic hinh thiire tham nhung dit dai 
chfnh la phuang thirc nhim dat dupe cac 
mue tieu vd lpi fch kinh te, chfnh tri, xa hdi 
nhanh nhat, re nhat va dd dang nhat ciia 
nhung ngudi cd chire, cd quydn trong quin 
ly va sir dung dat cua Nhi nudc. Theo 
nhu'ng ly giai tren, tham nhung dit dai cd 
nhu'ng dae trung sau: 

Mdt Id, tham nhung dit dai la mdt 
phuang thirc thuc hien cic Ipi fch ttr dit dai 
dem lai nhim phuc vu cho cic mue tieu 
chfnh trj, kinh td, xa bdi cua ngudi cd thim 
quydn trong bd miy nhi nudc. Vd phuang 
dien nay, bio cio ciia Thanh tra Chinh phii 
nhu'ng nam qua cho thiy, so \u tham 

nhung dit dai ngiy cing gia tang khi nhu 
eiu sir dung dat ciia cic thinh phin kinh te 
ciing gia tang do qui trinh hdi nhap ngay 
eang sau rdng trong khi viec quin ly dit 
dai lai bi budng long, ft cd sir kidm soat. 
Ching ban, ttr nam 2000-2005. da cd 
1.334 can bd cac cap bj khdi td do tham 
nhung dit dai; nam 2006 cac ca quan, td 
ehu'e va ca nhan da phit giic ban 1.700 vu 
tham nhung, rieng ttr thing 01 den thing 
9-2008, Thanh tra Chfnh phii thuc hien 10 
cudc thanh tra va da phat hien sai pham tri 
gia ban 1.000 ti ddng, 45.647 USD, hon 
8.000 ba dit; giii quyet 41.270 vu viec 
khieu nai, td cio, kien nghj xir ly hinh 
chfnh 421 ngudi, chuyen co quan dieu tra 
20 vu viec, khdi td didu tra 220 vu, dd nghj 
Vien Kiem sit nhan dan truy td 249 bj can 
vd cic tdi tham d, nhan bdi lpi, lam dung, 
lpi dung ehu'e vu, quyen ban khi thi hanh 
cdng vu de true Ipi. Dae biet, cd nhung \ii 
vd cung nghiem trpng nhu \u Tring Cat -
Hii Phdng; vu tham nhung dit dai d Ddng 
Nai nguyen chii tjch UBND huyen Vinh 
Cim bj phat 4 nam tti; vu chiem dit Idng hd 
Trj An. vu tham nhung dit dai tai quan Gd 
Vap, nguyen chii tjch UBND quan Gd Vip 
bj phat 25 nam tu. vu chia chae dai cdng 
tai Binh Phudc, Binh Duong; vu giao dat 
bat hop phip ciia chinh quyen tinh Khanh 
Hoi - Nha Trang va nhieu vu khac... Rieng 
nam 2007. nganh Cdng an da khdi td 1.617 
vu in vdi 3.008 bj can lien quan den dai 
dai. Trong dd, 1.334 bj can la cin bd, dang 
vien cac cip, chiem gin 50%. Ngay tai 
Ddng Anh, Ha Ndi hang nghin ha dat rirng 
phdng hd ciia huyen Sdc Son da bj lam 
trudng vdi sir tidp tay ciia chfnh quydn dja 
phuang da bin dat btra bai nhu "md rau. 

con ca 
Hen Id, pham \i tham nhung dit dai xiy 

ra d nhidu noi, nhidu cap, nhidu nganh va 
cd mat d nhidu ting nic trong bd may 
cdng quydn cd lien quan den cdng tac 
quan ly dat dai. Tinh trang quy hoach 
khdng ddng bd, thie'u khoa hpe, chay theo 
nhu eiu ciia nha diu tu... da tiep tay die 
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lire cho viec lpi dung quy hoach dd giao 
dat, thu bdi dat... cua ngudi cd thim 
quydn de triic Ipi ve dit dai, chang ban nhu 
gian lan trong viec lap phuong in bdi 
thudng; xic nhan thai diem sir dung dat, vi 
trf dat, dien tfch sir dung dit ddu cp sir thda 
thuan vdi ngudi dan de chia Ipi hoac khai 
khdng dien tfch de hudng Ipi. Day cung 
chfnh la khu vuc tham nhung gay nhidu 
thiet hai cho Nha nudc, gay mau thuin, 
trong nhan dan va din den khieu nai, td 
cio keo dii gay mat trat tu xa hdi. 

Ttr viec nhan dien tham nhung dit dai 
dudi gde dp kinh te cd the nit ra nhiing 
nguyen nhan co bin sau: 

- Mac dti he thdng van bin phap luat 
lien quan den dat dai thdi gian qua dupe 
ban hinh khi nhidu nhung lai cd nhidu 
diem chua thdng nhat, tao ke hd dd lpi 
dung tham nhung dit dai nhu cho cic nhi 
diu tu np, cham nop tidn sir dung dit khi 
dupe giao dat (Dieu 50 Ludt Ddt dai). 

- Do phan cdng nhiem vu giira cac bd, 
nganh, cac dja phuong trien khai van 
phdng "Mdt cua " cham... nen tao ra "hanh 
lang" cho nan phidn hi, nhung nhidu, 
chdng cheo da tao ra mau thuin khdng cin 
thiet giira cic co quan, tao ke hd dd true Ipi 
nhu nganh Tii nguyen - Mdi trudng quin 
ly dit dai nhung viec xic djnh thud dit, gii 
dat, bdi thudng giii phdng mat bing lai do 
nginh Tii chfnh chii tri; cdn viec cip Giiy 
chiing nhan quyen sd hOn nhi, quydn sir 
dung dit d tai dd thi lai do nganh Xay 
dung thuc hien. Them vao dd, gii dit do 
Nhi nudc quy dinh lai chua phii hop vdi 
gii dit tren thj trudng trong didu kien binh 
thudng. Day la ke hd ddng hinh vdi co ehd 
xin - cho ve dat, li nguyen nhan han ehe 
ket qui diu tranh phdng, chdng tham 
ijhung vd dat dai. 

- Do viec quin ly dat dai d nudc ta cd 
qua trinh Ijch sir phiic tap, he thdng hd so 
dja chfnh chua hoan chinh, thieu dir lieu 
quin ly din tdi thdng tin dd quin ly den 
timg thira dit chua dat yeu eiu. Do vay. 

nhidu cin bd dja chfnh xa, huyen da lpi 
dung ke hd niy dd tham nhung trong viec 
xic nhan ngudn gd'c, thdi didm sir dung dat 
khi lam thii tuc cip "sd dd". Dae biet, 
trudng hop ngudi dan thieu giay td hoac 
giay td khdng ro rang cing dd bi gay khd 
khan de true Ipi. Tai xa Kim Lan, huyen 
Gia Lam, co quan thanh tra da phit hien 
cin bd dia chfnh xa khi lap hd sa xet duyet 
cap "sd do" da xic nhan khdng diing thuc 
te vdi hd sa luu giir tai UBND xa. Luc 
lupng thanh tra cung da phit hien lanh dao 
cic thdn thupc xa Yen 'Thudng, huyen Gia 
Lam bin, diu thiu dat trii thim quyen. 
Trong vu nay, sd tidn tam giu len tdi 393 
trieu ddng. Khdng chi cd vay, nhieu "sd 
dd" da kf nhung cin bd churc nang khdng 
trao cho dan, cd tinh keo dai thdi gian, gay 
khd khan dd \di \Tnh tidn bdi dudng... Nhu 
vay, de phdng, chdng tham nhung ndi 
ehung, tham nhung dat dai ndi rieng, Nha 
nudc mdi chi tap trung vao qui trinh hoan 
thien thd ehe mi chua chii trpng tdi nhirng 
cdng viec cir the. 

2. Mot so kien nghi. 
De giai quyet nhung can nguyen ciia 

tinh trang tham nhung dat dai hien nay, 
chiing tdi dd xuat mdt sd bien phap sau: 

TTiii nhat, nghien curii va ban hanh Ludt 
Ddng ki bdt ddng san di thdng nhat quan 
ly dit dai va tii sin gin lidn vdi dit cung 
vdi Ludt Thue sit dung ddt, bio dim sir 
binh dang ciia cic chii sir dung dit (khi 
dupc cip dit, cho thue dat khi dupc giao 
dit, chuyen mue dfch sir dung dat...) deu 
phii tra tidn tren mat bing ehung theo gia 
thi trudng, trtr nhirng trudng hop thuc hien 
theo chfnh sich uu dai ngudi cd cdng vdi 
Nhi nudc khi dupe Nha nudc cap, cho thue 
dit dd lam nhi d hoac san xuat - kinh 
doanh. 

Viec quy hoach, ke hoach sir dung dat 
cung phai bio dam tinh chien lupc, tfnh 
khoa hpe dd trinh tinh trang didu chinh 
quy hoach chay theo yeu eiu ciia nhi diu 
tu. Ddng thai, didu chinh chfnh sich gia 
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bdi thudng khi giai phdng mat bing, tai 
dinh cu sat vdi gia thi trudng trong didu 
kieh binh thudng nhim giam chdnh lech 
dia td, giam din nan xin - cho vd dat do 
quy hoach hoac diu tu ha ting dem lai va 
ban ehe tinh trang khieu nai, khieu kien 
ddng ngudi, vupt cip. Dae biet, Nha nudc 
cin cd chu truong diu tu vd kinh phf de 
nam 2010 cd mot hd thdng quan ly dit dai 
hien dai, trong sach, cdng khai, minh bach, 
phuc vu tdt nhu eiu ciia nhan dan. 

B6n canh viec hoan thidn cac quy dinh 
cua Ludt Ddt dai, Nha nudc cin tiep tuc 
nghien ciiru, ra scat va hoan thien cic quy 
dinh phap luat phuc vu cho viec phdng 
chdng tham nhung nhu Ludt Phdng, chdng 
tham nhiing; trong dd, cin quy dinh cu the 
han vd ca quan, td chiic, ci nhan cd trich 
nhidm phdng, chdng tham nhung ttr trung 
uong den dia phuang nhu quy dinh cu the 
ve quyen ddc lap tuang ddi ciia cic cp 
quan nay trong viec thuc hi6n chiic nang, 
tihiem vu ciia minh. Chang han, quydn 
thim vin, kidm ke tai san, theo ddi tii sin 
cua ngudi bi tinh nghi tham nhung; tiep 
nhan va didu tra cac to cio vd cic hanh vi 
giao dat, cho thue dat, thu hdi dit, cho 
phep chuyen mue dich sir dung dit trai quy 
dinh cua ngudi cd tham quyen nhim mue 
dfch true lpi... 

Tidp tuc sira ddi va bd sung cac tdi danh 
va hinh phat ddi vdi cac tdi tham nhung ve 
dit dai trong Bg ludt Hinh si/ (Dieu 278 -
291), Bp ludt Td tiing hinh sU, Ludt Khii'u 
nai, tdcdo... Tiep tuc hoan thien phip luat 
vd thanh tra, kiem tra, nhit ia hd thdng 
thanh tra hanh chfnh cd lidn quan den viec 
giai quydt khieu nai, td cio vd tham nhung 
da't dai. Thanh lap bd phan thanh tra cd 
quydn true tidp nhan dan, thu khieu nai, td 
cio, tidn hanh didu tra ddi vdi cic hanh vi 
tham nhung, tieu cue cua nhirng ddi tupng 
thude quydn giam sat dua ra ket luan, kien 
nghi dd xiJr ly ki luat, hoac theo thim 
quydn cd thd ap dung hinh thiic ki luat ddi 
vdi ca nhan vi pham. Bdn canh dd, cdn 
phan tich, danh gii nhirng vin dd cd tinh 

chit rdng Idn de tim ra nguyen nhan, tinh 
trang quan ly yeu kem din tdi tham nhung. 

Thit hai, xoi bd hinh thiic can thiep 
mang tinh hanh chinh - menh lenh ciia cac 
CO quan cdng quydn, nhit la cic co quan 
quan ly hinh chinh nha nudc trong viec 
cip dit, thu hdi, bdi thudng...ma thay vao 
dd la ip dung cic quy luat cua thj trudng 
vio cic hinh thirc quin ly dat dai. 

Thit ba, vd bd nhiem cin bd, cdng chuc, 
lanh dao, quan ly dit dai d dia phuang theo 
Ludt Cdn bo, cdng chifc ngay 13-11-2008 
(cd hieu luc tir ngiy 01-01-2010) cin dupc 
thuc hidn theo hudng dan chu, cdng khai, 
minh bach, tao tinh canh tranh binh dang 
giira cic iing cir vien. Cd the ip dung cich 
niy theo "du in" tranh cir chiic chu tich 
UBND thanh phd ciia TR Da Ning, tir dd, 
ngudi triing cu cd the tuyen ehpn nhung 
ngudi giiip viec cho minh. Tuy nhien, khi 
bd nhidm ngudi cd thim quyen quyet djnh 
bd nhiem phai chiu trich nhiem vd quyet 
dinh ciia minh nhim trinh tinh trang chay 
chiic, chay quydn d mpi cip, mpi noi, nhit 
li trong qui trinh biu cir va sip xep td 
chiic nhan su. 

Thit tu, don gian vi minh bach hda cic 
quy dinh ciia Ludt Td tung Hinh su nhim 
giam thieu tinh trang bit djnh ddi vdi cic 
chu the kinh te, giam khi nang hinh ddng 
ttiy tien cua cac cdng churc vi tang cudng 
kha nang phit hien cic trudng hpp tham 
nhung, tire la nhung trudng hpp vi pham 
luat td tung. Mdt he thdng nhu vay se tang 
cudng kha nang phat hien nhirng hanh vi 
tham nhung • 

1. Thong tan xa Viet Nam. ngay 22-10-2006. 
2. Theo Bao dien tir Dai Tieng noi Viet Nam. 

cap nhat thu' ba. ngay 09-12-2008. 
3. 4. Theo VN Express.net. Cap nhat ngay 29-

11-2007. 
5. Theo Bao Tudi tre, thii hai, ngay 26-11-2007. 

6. Theo Bao An ninh Thu do: Tham nhung dai 
dai: Voi bach tupc. Cap nhat ngay 29-11-2007. 

TAP CHi QUAN LY N H A NUOC - S6 159 (4-2009) 37 

http://Express.net



