
HOAN THIEN QUY DINH CUA BO LUAT TO TUNG HINH SL VE 
NHIEM VU, QUYEN HAN VA TRACH NHIEM CUA VIEN KIEM SAT 

TRONG GIAI DOAN XET XlTPHUC THAM CAC VU AN HINH SU 

L Vi tri va vai trd ciia vien kiem sat 
trong giai doan xet xir phiic tham cac vu 
an hinh sir theo quy djnh cua Bg luat Td 
tung Hinh sir nam 2003 

Nghi quyet sd 08-NQmV ngay 
2/1/2002 CLia Bd Chfnh tri vd mdt sd nhiem 
vu trgng tam cdng tic tu phip trong thdi gian 
tdi da chi rd: "Vien kiem sat cic cap thyc 
hien td't chiic nang cdng td vi kiem sit viec 
man theo phip luat trong boat ddng tu phap. 
Hoiit ddng cdng td phai dugc thyc hien ngay 
tir khi khdi td vy in va trong sud't qui trinh 
td tung nhim dam bao khOng bd Igt tdi pham 
vi ngudi phiim tdi, khdng lim oan ngudi vd 
tgi, xir ly kip thdi nhCrng trudng hgp sai pham 
cua ngudi tien hinh to tung khi thi hanh 
nhiem vu. Nang cao chat lugng cdng td ciia 
kidm sit vien tai phien toa, bao dam tranh 
tung dan chii vdi luit su, ngudi bao chua va 
nhCrng ngudi tham gia td tung khic...". 

Nhirng quan didm, tu tudng dinh hudng 
ve cai cich tu phap ndi tren da dugc luit hoa 
thinh nhCrng quy dinh ciia Bd luat To tung 
Hinh sy (TTHS) nam 2003 va Luat Td churc 
Vien kidm sit nhan din nam 2002. 

Bd luat TTHS nam 2003 da chinh thirc 
ghi nhin mdt trong nhiing nguyen tic co ban 
cua td tung hinh sy Viet Nam la: "Thyc hien 
che do hai cap xet xir" tai Didu 20. Nguyen 
tic niy da khing dinh toi an Viet Nam thyc 
hien che do hai cap xet xir phu hgp vdi thdng 
le chung tren the gidi vi Cdng udc qud'c td vd 
Cac quydn din sy, chfnh tri nam 1966 ma 
Viet Nam tham gia. 

Bd luit TTHS nam 2003 cung ghi nhan 
nguyen tic co ban trong td tyng hinh sy la 
thyc hanh quydn cdng td va kidm sat viec 
tuan theo phap luat trong td tung hinh sy. 

' Phd Vien trudng Vien phuc tham 1 

Nguyen Huy Tien* 

Theo dd, vien kiem sit thyc hanh quyen 
cdng td, quyet dinh viec truy td ngudi pham 
tdi ra trudc toi in; kidm sit viee tuin theo 
phap luit trong td tung hinh sy dd phit hien 
kip thdi vi pham phap luit cua cic co quan 
tidn hinh td tung, ngudi tidn hanh td tung va 
ngudi tham gia td tung, ip dung nhCrng bien 
phip do Bd luat nay quy dinh dd loai trir viec 
vi phiim phap luat ciia nhCrng co quan hoac 
ci nhan. Vien kiem sat thyc hinh quydn 
cdng td vi kidm sat viec tuin theo phap luat 
trong td tung hinh sy nhim bio dim mgi 
hanh vi pham tdi deu phii dugc xir ly kip 
thdi; viec khdi td, didu tra, truy to, ,xet xir thi 
hinh in dung ngudi, dung tdi, dung phap 
luat, khdng dd Igt tdi pham vi ngudi phiim 
tdi, khdng lam oan ngudi vd tdi. 

Bd luat TTHS quy dinh vien kidm sit 
cimg cap va cap tren tryc tiep cd quydn 
khing nghi dd'i vdi ban an, quydt dinh so 
tham (Didu 232 Bd luit TTHS). Tuy nhien 
tham quydn ky khang nghi Bd luit TTHS 
nam 2003 quy dinh thudc vd Vien trudng, ddi 
vdi Phd Vien trudng chi cd tham quydn nay 
khi dugc phan cdng giii quyet vu an (Dieu 
36 Bd luit TTHS). Mgt didm mdi trong Bd 
luit TTHS nam 2003 la viec toi in cap phiic 
thim cd the hiiy an so thim dd xet xir liii khi 
toi in so tham tuyen bd khdng cd tdi nhung 
cd can cur cho ring ngudi dd da pham tdi. 
Trudc day dd'i vdi nhu'ng trudng hgp niy toi 
an cip phiic thim khdng cd quydn hiiy an ma 
phai y in so thim vi kidn nghi cap giim ddc 
thim giai quyet lam cho vu an phai qua 
nhidu thii tuc khdng cin thiet. Chfnh tir quy 
dinh nay, viec bio ve quan diem truy td ciia 
vien kidm sat cung dugc thyc hien td't hem 
thdng qua viec vien kidm sit khing nghi yeu 
ciu toa phiic thim hiiy in so tham de xdt xir 
lai. Khi thyc hanh quyen cOng td tiii phien 
toa xet xir phuc thim, kidm sat vien phii chii 
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ddng xet hdi vd nhiing tinh tiet ciia vu in lien 
quan den ndi dung khang cao, khang nghi; 
nhung tinh tiet tang nang, giam nhe trach 
nhiem hinh sy \'i nhung tinh tidt khac xe vin 
de bdi thudng. bdi hoan... lam co sd cho viec 
phat bieu quan diem khi giai quyet vu in. 
Viec tranh luan tai phien tda phuc thim cung 
phai dam bao nguyen tic tranh luan din chii 
vdi bi cao. ngudi bao chCira va nhung ngudi 
tham gia td tung khic. Md dau viec tranh 
luan. kiem sit vien phat bieu quan diem ciia 
vien kiem sit ve viec giai quydt vu in (Didu 
247 Bd luat TTHS). Khi tranh luan, kidm sat 
\ ien phii dua ra nhirng lap luan ciia minh dd'i 
\di timg y kien. Chii tga phien toa cd quydn 
dd nghi kiem. sat vien phai dip lai nhung y 
kien cd lien quan den \'u in ciia ngudi bao 
chua va nhimg ngudi tham gia td tung khic 
ma nhurng y kien dd chua dugc kiem sit vien 
tranh luan (Didu 218 Bd luit TTHS). Bd luat 
TTHS cung quy dinh rd trach nhiem ciia toi 
an trong viec tao didu kien dd kidm sit vien 
cung nhu nhCrng ngudi tham gia td tung khic 
deu cd quydn binh ding trong viec dua ra 
chung cii, tai lieu dd vat, dua ra yeu ciu va 
tranh luan din chii trudc toi in. Tda in cd 
trich nhiem tao didu kien de hg thyc hien cac 
quydn dd nhim lam rd sy thyc khich quan 
cLia vu in. Viec phin quyet cua toa in phai 
can cur chil ydu vao kdt qui tranh tung tai 
phien toi, tren co sd xem xet diy dii toin dien 
cic chirng cir, y kien ciia kidm sat vien, ciia 
ngudi bao chira, bi cio, nhin chiing, nguyen 
don, bi don va nhung ngudi cd quydn, lgi ich 
hgp phip de ra nhCing ban an, quydt dinh 
dung phip luat cd siic thuyet phuc. 

Nhu vay, vdi nhirng tu tudng chi dao vd 
cii each tu phap theo tinh thin Nghi quydt 
08-NQArW da dugc the chd hoa tiii Bd luat 
TTHS da xic dinh rd vai trd, vi trf, nhiem vu, 
quydn ban ciia vien kidm sit trong viec thyc 
hanh quydn cdng td va kidm sit hoat ddng tu 
phip ndi chung, thyc hinh quydn cdng td va 
kidm sit xet xir phiic thim hinh sy ndi rieng. 
Diic biet didm nha'n trong Bd luat TTHS nam 
2003 Ii viec thyc hien nguyen tic tranh tung 
trong dd vien kiem sit vdi tu cich li mdt ben 
dai dien cho Nha nudc thuc hien chuc nang 

budc tdi nhung vien kidm sat cung khdng chi 
budc tdi ma vien kidm sat cdn thyc hien viec 
gd tdi; tim kiem cac chung cur va cac tinh tiet 
khic cd lgi cho bi cao kd ca viec ip dung 
phip luit. 

2. Mgt sd vudng mac trong qua trinh 
thirc hien Bg luat Td tung Hinh sir nam 
2003 ve nhiem vu, quyen han va trach 
nhiem cua vien kiem sat trong giai doan 
xet xu phiic tham va de xuait hoan thien 

Cd thd dinh gii mdt each tdng quit la 
Bg luat TTHS nam 2003 da xac dinh khi diy 
du vi trf, nhiem vu, hoan thien quydn ban va 
trich nhiem ciia vien kidm sit trong giai 
doan xet xir phdc thim.. Nhimg quy dinh nay 
nhin chung da cd sy thich iing vdi cic truydn 
thd'ng td tung tren the gidi ciing nhu ke thira 
truydn thd'ng td tung hinh sy ciia nudc ta ke 
tir khi gianh ddc lip vi da quin triet cac 
quan didm tu tudng chi dao vd cai each tu 
phip theo tinh than Nghi quyet OS-NQ/TW 
ciia Bd Chinh tri vdi viec thuc hien nguyen 
tic tranh tung dan chii vdi luit su va nhirng 
ngudi tham gia to tung khic. Xet tren mdt sd 
khfa canh trong giai doan xet xir phuc thim, 
Bd luit TITTS 2003 cd sy trao quyen rdng rai 
hon cho vien kidm sat so vdi luit TTHS cua 
mdt so nudc nhu vien kidm sat cd quyen 
khing nghi dd'i vdi viec tda an tuyen khdng 
phiim tgi hoac vien kiem sit cd quydn bd 
sung chiing cur mdi trong giai doan .xet x\i 
phuc thim. Day Ii nhiing diem tfch cue can 
dugc tidp tuc hoan thien ban khi tien hanh 
sira ddi Bd luat TTHS. Tuy nhien. qui trinh 
thuc hien Bd luat Td tung Hinh sy 2003 cung 
bdc Id mdt sd vudng mic cin dugc nghien 
cii'u de bd sung trong dy an Bd luat TTHS 
(sira ddi) sip tdi nhu sau: 

2.1. Ve quyen khdng nghi phiic thdm 
Theo thdng le chung cua cac truyen 

thd'ng phip luit tren the gidi, tuy vdi nhiing 
gidi ban khac nhau nhung hau het cic qudc 
gia ddu quy dinh vien cdng td cd quyen 
khang nghi dd'i vdi ban an, quyet dinh ciia 
toa an so thim. Dd'i vdi nudc ta tii khi gianh 
ddc lap de'n nay, trai qua cac thdi ky va cac 
cudc cai each tu phap, khang nghi phuc thim 
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ludn ludn la quydn nang phap ly duy nhit 
Nhi nudc chi giao cho vien kiem sit. 

Thyc te hien nay cung cd nhirng quan 
didm trii ngugc nhau tranh cai xung quanh 
viec gidi ban quyen khing nghi phiic thim 
cua vien kidm sat cung nhu vd ngudi cd thim 
quydn khing nghi. 

Mdt sd quan diem cho ring nen gidi ban 
quydn khing nghi phiic thim ciia vien kidm 
sat dd'i vdi nhu'ng trudng hgp tuyen bi cio 
khdng pham tgi nhu mdt sd nudc theo truydn 
thd'ng phap luat in le, cd nhu viiy mdi dim 
bio quydn ciia bi cio vi sy tdn trgng phin 
quyet ddc lap ciia toa an. Tuy nhien, theo 
chiing tdi khdng nen gidi ban quydn khing 
nghi ciia vien kidm sit dd'i vdi nhCrng phan 
quyet vd tdi. Dieu dd hoin toan nhit quan 
vdi viec vien kidm sat la co quan duy nhit 
dugc giao quydn thay mat Nha nudc budc tdi 
mdt ngudi nao dd trudc toa an. Viec khang 
nghi ciia vien kidm sit li sy tidp tuc duy tri 
Idi bugc tdi ciia vien kidm sit nhung dugc 
xem xdt d thu tuc phuc thim vdi sy cin trgng 
ciia 3 thim, phin chuyen nghiep. Va ndu cd 
can cu' cho rang bi cao cd tdi, toa in cap 
phiic thim cung chi cd quydn hiiy in so thim 
de xdt xir liii (khoin 2 Didu 250 Bg luit 
TTHS). Nhu vay, vira dam bao sy than trgng 
trudc phin quydt tring in, vira dim bao viec 
giii quyet vu in nhanh chdng, kip thdi 
khdng bd Igt tdi pham, trinh nhCrng budc 
rudm ri vd thu tuc (Bd luat TTHS nam 1988 
quy dinh cap phiic tham khdng cd quyen hiiy 
an mi van phai y in va bao cao cap giim ddc 
thim giii quyet mac du cip phiic thim nhan 
dinh cd can cu' xac dinh bi cio cd tdi nhu 
khing nghi cua vien kidm sat). 

Thuc tien trong nhCrng nam qua ke tit khi 
Bd luit TTHS 2003 cd hieu lyc (1/7/2004) 
den het nam 2006, chi tinh rieng d cap phiic 
thim trung uong da thy ly theo thii tuc phiic 
thim dd'i vdi 23 bi cao toa so thim tuyen 
khdng phiim tdi bi cic vien kidm sit cap tinh 
khang nghi phuc thim. Thdng qua xet xir 
phuc thim, toa an cap phuc tham da tuyen 
buy in so thim de xet xir lai theo hudng cd 
tdi dd'i vdi 16 bi cao chiem ty le 70%. Nhu 

vay, thdng qua khing nghi phiic thim da dip 
ling dugc yeu ciu chdng lam oan cung nhu 
bd Igt tdi pham. 

Mgt sd y kien khic cho ring, nen xem 
xet lai viec trao thim quydn khang nghi cho 
vien kiem sit cap tren ddi vdi ban in, quydt 
dinh ciia toi an cip dudi. Theo quan didm 
niy, xet vd tham quydn cua vien kidm sit la 
hgp ly nhung xet vd gdc do thyc td lai khgng 
hgp ly vdi ly do: Thu nhd't: Vien kidm sit cap 
tren khdng cd dii thdi gian va dii ngudi dd 
theo ddi hdt tat ci cac vu an do cip dudi thu 
If. Thu hai, trong sud't qua trinh didu tra, xet 
xir d cip so thim, vien kiem sat cip tren 
khdng tham gia vi cd thd cung khdng theo 
ddi vy in nen neu vien kiem sit cip tren cd 
quan tam va mac dii cd thdi gian 30 ngiy tinh 
tir ngay tuyen an so thim thi vien kiem sit 
cap tren cung khdng the nghien cii'u kT hd so 
dd quye't dinh khang nghi hay khdng khang 
nghi nhung van de gi vi theo hudng nao va 
cho ring quy dinh cho vien kiem sat cap tren 
quyen khing nghi theo thii tuc phiic tham cic 
quydt dinh va bin in ciia toa an cap so tham 
la khdng hien thyc, cin sira ddi lai Didu 232 
Bd luat TTHS theo hudng bai bd thim quydn 
khang nghi cua vien kidm sit cap tren. 

Theo chiing tdi, viec trao thim quydn 
khing nghi phiic thim cho vien kidm sit cip 
tren xuit phit tir nguyen tic bao dim sy 
thd'ng nhit ciia phap che, chd'ng lai mgi bieu 
hien cue bd, bin vi dia phuong vi phu hgp 
vdi truyen thd'ng to tung ciia nudc ta ke tir 
khi gianh ddc lip den nay. Mat khac, viec 
trao cho vien kidm sit cip tren quyen khang 
nghi tren thyc te hoin toan mang tfnh khi thi 
vi dem lai hieu qua tfch eye. 

Cd the neu mdt so vf du vd tfnh hieu qua 
cua cdng tic khing nghi ciia vien kiem sat 
cap tren tryc tidp nhu: 

- Sd lieu thd'ng ke trong ba nam 2004-
2006 cac vien kidm sit cap tinh da khing 
nghi phuc thim tren cap tryc tiep la 
600/2696 bi cao chiem ty le 22% tdng sd bi 
cio cd khing nghi; sd khang nghi dugc toi 
an cap phuc thim chap nhan thudng dat 
khoang 70% vi ludn dat ty le cao hon so vdi 
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khang nghi phiic tham ciing cip. Mdt sd vien 
kiem sat dia phuong lam kha tdt cdng tic 
nay nhu Ddng Thip, VTnh Phuc, Ninh Binh, 
Lao Cai, TP Hd Chi .Minh, Lim Ddng... Dien 
hinh nhu d Vien kiem sat Lam Ddng da kiem 
tra ta't ci cic bin in so thim ciia cip huyen 
nen trong ba nam da phit hien va khang nghi 
phdc tham tren cap dd'i vdi 42/71 bi cao 
chiem 59% tdng so bi cio cd khang nghi 
phdc tham ciia toin tinh va dugc toi in chap 
nhan 39/42 bicio=92,8%. 

- Vu tham nhung vd dat dai d Dd Son-
Hai Phdng: Day la vu an sau xet xir so thim 
da gay birc xiic dac biet trong du luan xa hdi. 
Cac bi cao ngu\en la lanh diio cip iiy va Uy 
ban nhan dan thi xa Do Son da diing dat tii 
dinh cu dd chia chic cho cic quan chuc ciia 
thi xa vi thinh phd Hai Phdng. Vu an dugc 
xic dinh li mdt trong 10 vu an tham nhCing 
Idn trong nam 2005, nhung khi xet xir so 
tham ca 3 bi cao chi bi phat canh cao. Ngay 
sau phien toa hang loiit cic td bao Idn va dai 
truyen hinh ddu dua tin vi du luan phan dd'i 
gay git ve kdt qua xet xir. Thii tudng Chinh 
phii ed kien nghi xem xet k i vu in. Ngay sau 
khi bao chf dua tin. Vien phiic thim 1 da xic 
dinh vu an cin phii xem xet khang nghi 
phdc thim. Dugc sy chi dao ciia lanh dao 
Vien kidm sat nhan dan tdi cao, viec nghien 
ciru vu an dugc tien hinh khin truong vi sau 
14 ngay xet xir so thim. Vien phiic thim da 
ban hanh khing nghi phiic thim. Viec khin 
truong nghien curu va ban hinh khang nghi 
da tiio ra du luan xa hdi td't, la'y lai niemi tin 
ciia nhin din. 

Kdt qua xet xir phiic thim da hiiy ban in 
so thim dd dieu tra, xet xir lai theo hudng 
tang hinh phat dd'i vdi 3 bi cio theo khoan 2 
Didu 281 BLHS (BLHS)'. Ddng thdi kidn 
nghi phuc hdi didu tra dd'i vdi Chu Minh 
Tuan nguyen Giam ddc sd Tii nguyen va 
Mdi trudng va md rdng viec dieu tra dd'i vdi 
mdt sd dd'i tugng khic da dugc chap nhan. 

- Vy in Ngd Xuin Phucmg pham tdi: 
"Mua ban trii phep chat ma tuy" d TP. Hd 
Chi Minh. Nhurng ten cim diu la Ngd Dure 
Minh vi Ngd Xuin Phuang da thue cic thiiy 
thii CLia Cdng ty van tai Hi Ngi la Diing Van 

Roi. Luu Cdng Dung. Pham Huy Phong va 
tidp vien Tang Anh Tuan van chuyen heroin 
tir Viet Nam sang Nhit giao cho Ngd Xuan 
Phucmg vi ddng bgn tieu thu. Ngoai ra, Ngd 
Xuan Phuang cdn td chirc van chuydn thudc 
lie tir Ha Lan ve Viet Nam giao cho John 
Nguydn ban tai TP. Ho Chf Minh. 

Day la vu an mua ban ma tiiy cd tfnh 
chat dac biet nghiem trgng. Cac bi cao pham 
tdi cd td chiic, cau ket chat che hinh thanh 
dudng day mua ban, van chuydn trii phep 
ma tuy xuyen qud'c gia vdi sd lugng heroin 
va thudc lac rit Idn, trong thdi gian dai. 
Ngoai 4 bi cio bi mii'c an tir hinh Ii thoa 
ding cdn 6 bi cao khac gdm: Ngd Dire Minh 
mua bin 69 binh he rdin=24.150gram; John 
Nguydn mua ban 4.778 vien ma tiiy tdng 
hgp=l.352,1 gram; Vu Hoang Ganh mua 
bin 3 binh he rd in=l,050gram va 50 kg cin 
sa; Pham Cdng Giin mua bin 3 banh 
herdin=1.050gram va 50 kg cin sa; Pham 
Huy Phong mua bin 3 banh herdin= 
1.050gram; Tang Anh Tuin mua ban 
600gram herdin, miirc in so thim da xir phat 
la qua nhe, khdng phii hgp vdi tinh chat, miic 
do hanh vi pham tdi ciia cac bi cio. Vien 
thyc hanh quyen cdng to va kiem sit .xet xir 
phiic thim tai TP. Hd Chi Minh da khang 
nghi phiic thim tang hinh phat dd'i vdi 6 bi 
cao nay. Khing nghi da dugc Toi phiic thim 
chap nhan xir phat: Ngd Dure Minh. John 
Nguydn, VQ Hoing Ganh, Pham Huy Phong 
(cd Cling muc in tu chung than) va Pham 
Cdng Giin 20 nam Ien muc an tir hinh; Tang 
Anh Tuan miirc in 20 nam Ien tu chung than. 

Nhu vay, xdt ca vd ca sd ly luan cung 
nhu thyc tidn viec trao thim quyen khang 
nghi cho vien kiem sit cap tren la hoin toan 
cin thidt, cd can cii va phit hgp. 

Tuy nhien, Bg luit TTHS 2003 khdng 
quy dinh toa in cap so thim phai giri ban an, 
quyet dinh so.thim cho vien kidm sat cap 
tren true tiep. Nhu vay, rd rang chua cd cd 
chd dd vien kidm sat thyc hien thim quyen 
niy. Mat khac, thdi ban khang nghi ciia vien 
kidm sat ciing cip la 15 ngay kd tir ngay 
tuyen an la phu hgp vi vien kidm sat tham du 
phien toa so thim nhung viec quy dinh vien 
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kidm sat cap tren khing nghi phiic thim 
trong thdi ban 30 ngiy cung kd tir ngiy 
tuyen in la bit hgp ly ma le ra phai quy dinh 
kd tir ngiy nhin dugc bin in. Vd thim quydn 
vi thdi ban khing nghi cung nhu co chd de 
dam bao vien kidm sit cap tren thyc hien 
quydn khang nghi trong truydn thd'ng td tyng 
cua nudc ta cung da cd nhung quy dinh rat 
cu thd. Didu 1 Sic lenh sd 112 ngay 
28/6/1946 ciia Chii tich Chfnh phii Viet Nam 
Dan chil cgng hda quy dinh: "han khing cio 
mgt ban in cho Bien ly la 15 ngiy ke tir ngiy 
tuyen in; hiin khang cao mdt menh lenh ciia 
Dy thim cho Bien ly Ii 3 ngay ke tir ngiy Du 
thim bio cao Bien ly biet. Han khing cio 
cho Chudng ly la 30 ngiy ke tir ngiy phdng 
Chudng ly nhin dugc trich luc hang tuin 
quydn in ba lugc bien cac in hinh da xir 
trong tuin hoac bin sao cic menh lenh ciia 
Dy thim mien td hay vd thim quydn do Luc 
sy toi de nhi cap giri len". Theo chiing tdi, 
nhirng quy dinh niy li phii hgp va ngay nay 
nd van giu nguyen gii tri. 

Do dd, trong dy in Bd luat TTHS (sira 
ddi) cin giCr nguyen quy dinh vd tham quydn 
khang nghi ciia vien kiem sit cip tren tryc 
tiep, khdng gidi ban quydn khang nghi ciia 
vien kiem sat dd'i vdi nhCrng trudng hgp 
tuyen khdng pham tdi va tao co chd de vien 
kidm sat thyc hien quydn nay. Theo dd, tai 
Didu 229 cin quy dinh bd sung viec toi an 
cap so tham phai giri bin in cho vien kiem 
sit cip tren trong thdi hiin 10 ngiy kd tir 
ngiy tuyen in va tai Didu 234 cin quy dinh 
thdi ban khing nghi ciia vien kidm sit cip 
tren tryc tiep la 30 ngay kd tir ngiy nhin 
dugc ban an so thim. 

Ngoai ra, lien quan den khing nghi phuc 
thim cung cd mgt sd y kidn cho ring Bd luat 
TTHS hien hanh khdng quy dinh can cir de 
khang nghi theo thii tuc phiic thim. Can cur 
dd khing nghi phiic thim li tieu chf de dinh 
gii khang nghi cd can cur hay khdng cd can 
cur cung nhu viec chap nhin hay bae khing 
nghi ciia cip phiic thim cd diing hay khdng? 
Hien tai can cur khang nghi phiic thim chi 
quy dinh trong Quy che cdng tic thyc hanh 
quyen cdng to va kidm sat xdt xir cac vu in 

hinh sy. Day la van bin ngi nginh khdng cd 
hieu lyc dd'i vdi toa in nen cin luat hoa vd can 
cur khing nghi phiic thim. Cung cd y kidn 
khac cho ring,day la vin dd chung ta cin can 
nhie cd nhat thiet phai quy dinh can cur khing 
nghi phiic thim thinh mdt didu luat hay 
khdng? Bdi neu quy dinh se khd cd the khii 
quit het cic van dd cin dua vio didu luat va 
thdng thudng cho thiy khi chiing ta cang cu 
thd bao nhieu thi chiing ta lai thay cing thieu 
biy nhieu. Thyc tien cung cho thiy, mdi vu 
an thudng cd nhung tinh hudng cu the khic 
nhau hoac la ve tinh tiet ciia vu in hoac Ii vd 
ip dung phip luat, ddi khi cd ca sai lim vd 
nhan dinh tinh tiet cOng nhu ve ip dung phip 
luat cua in so thim... Mat khac, khing nghi 
phiic thim cdng khac biet hoin toan vdi viec 
khing nghi theo thii tuc dac biet (giim ddc 
thim hoac tai thim), theo dd khing nghi theo 
thii tyc dac biet phai cd vi pham nghiem trgng 
vd thii tuc td tung hoac sai lam nghiem trgng 
trong viec ip dung BLHS hoac khi phit hien 
cd nhCrng tinh tiet mdi. Ddi vdi khing nghi 
phuc thim thi chi cin cd sy vi pham vd td 
tung, vi pham viec ip dung BLHS hoiic quyei 
dinh cua bin in la chua tuong xiing vdi tfnh 
chit, muc do hau qua hinh vi pham tgi. Thyc 
td, cd nhirng trudng hgp toa in so thim ip 
dung miirc hinh phat qui nhe hoac qui nang 
nhung neu chieu theo didu luat cu the thi vin 
d trong khung hinh phiit didu luat niy quy 
dinh (do cau tao dieu luat hinh sy ciia chiing 
ta hien nay cd khung hinh phat rit rgng) 
nhung khi cd khing nghi ciia vien kidm sit 
hoac khing cao thi ban in vin cd thd bi thay 
ddi theo hudng tang nang hay giim nhe do 
dugc xem xet d mdt Hdi ddng xet xir cd tfnh 
chuyen nghiep hon. 

Do dd, vd vin dd nay chiing ta cin cin 
nhie ky khi quy dinh can cir khang nghi 
phiic thim trong Bd luat TTHS. 

2.2. Ve thdm quyen cua tod dn cdp 
phiic thdm 

2.2.1 .Thdm quyen huy bdn dn sa thdm 

Didu 250 Bd luat TTHS 2003 quy dinh: 
"Toa in cip phiic thim buy bin an so thim 
dd didu tra liii khi nhan thay viec didu tra d 
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cap so tham khdng day dii ma cap phiic thim 
khdng the bd sung dugc". 

Theo quy dinh tren. viec gidi hiin thim 
quydn ciia toa an cip phiic tham chi hiiy ban 
an so thim de dieu tra lai khi \ iec dieu tra d 
cap so tham khdng da\- dii. Khii niem "dieu 
tra khdng da\ du" cung chua cd giai thich ro 
va thdng thuimg dugc hieu dd la \iec didu 
tra. thu thap chirng cd cua cii'p so tham 
khdng da\' du ma ciip phuc tham khdng the 
bd sung chirng cii' dugc cin phai didu tra bd 
sung. Tuy nhien. thuc te xet xir phiic tham 
trong nhu'ng nam \Lra qua cho tha\' \iec quy 
dinh nhu \ay la chua da\' dii vi dan den viec 
cap phuc tham "xucfX rao" hiiy an de didu tra 
lai trong nhCing trudng hgp khic nhu: cip so 
tham cd vi pham nghiem trgng thu tuc to 
tung trong qua trinh didu tra. truy td boiic 
cap so tham bd lot tgi phiim dan den sai lim 
nghiem trgng khi ap dung BLHS. 

Cd the neu xi du \-d cap so thim cd vi 
pham nghiem trgng tbii tuc td tung trong qua 
trinh dieu tra nhu vi pham khoin 2 Dieu 57 
Bd luat TTHS. Tlieo khoan 2 Didu 57 Bd luat 
TTHS. neu bi can. bi cao hoac ngudi dai dien 
hgp phap ciia hg khdng mdi ngudi bio chua 
thi CO quan dieu tra, vien kidm sit hoac tda 
in phai yeu cau doan luiit su phan cdng Van 
phdng luat su cir ngudi bao chira cho hg hoac 
dc nghi .Mat triin td qudc Viet Nam, td chirc 
thanh \ien cua Mat tran cu ngudi bao chira 
cho thanh \ien ciia td chirc minh. Day la quy 
dinh bat budc. neu khdng thuc hien diing 
quy dinh na_\' la \i phiim nghiem trgng thii 
tuc TTHS va din den ban in so thim bi hiiy 
dc dieu tra liii. Trong thdi gian qua cd kha 
nhieu \u an bi hiiy dd didu tra lai do vi phiim 
quy dinh nay. Chang hiin nhu vu Trin Thi 
Xuan lgi dung sy me tin di doan dd chidm 
doat tai sin ciia nhieu ngudi vdi sd tien gin 1 
ty ddng. Bi cao bi khdi td, dieu tra va truy td 
theo khoan 4 Didu 139 BLHS cd khung hinh 
phat den tir hinh. Miii khic. theo ket luan 
giam dinh phap \' thi: ""Trudc. trong va sau 
thdi gian gay in Xuan mic benh tam thin 
phan liet tidn trien tirng giai doan cd thuyen 
giam. Trong thdi diem giy an. benh ciia 
Xuan trong giai doiin thuyen giam". Vdi 2 

didu kien dd nhung khi didu tra bi cio khdng 
cd luit su bio chiia va co quan didu tra. vien 
kidm sit khdng chi dinh luat su cho bi cio la 
\ i pham nghiem trgng quy dinh tiii khoin 2 
Didu 57 Bd luat TTHS. do dd. cip phiic thim 
da hiiy in so thim de didu tra lai. 

NhCrng vi pham nghiem trgng khac vd 
thu tuc td tung trong giai doan didu tra, truy 
td cd the kd ddn nhu viec gii miio chCr ky 
trong tai lieu dieu tra. khdng mdi giim ho 
khi lay Idi khai ciia ngudi chua thinh nien 
dudi 16 tudi. mdt hanh vi truy td hai tgi hoac 
tham chf cd tdi 3 bin cao triing... 

Vf du: Vu Nguydn Hdng LTnh bi vien 
kiem sit truy to hanh vi pham tdi bang 3 ban 
cao triing ciing so va ciing ngay. Ban thu 
nha't truy td bi cao ve tdi "Tang trCir. mua ban 
trii phep chit ma tuy" theo didm b. h khoan 
2 Dieu 194 BLHS. Ban cao trang thu 2 truy 
to bi can 2 tdi "Tang trCr trai phep chat ma 
tuy"'theo didm b. h khoin 2 Didu 194 BLHS 
vi tdi "Mua bin trii phep chat ma tuy" theo 
khoan 1 Didu 194 BLHS. Ban cio triing thu: 3 
truy td bi can 2 tdi "Ting trir trii phep chat 
ma tuy" theo diem h khoin 2 Dieu 194 
BLHS vi "Mua ban trai phep chat ma tuy" 
theo didm b khoan 2 Didu 194 BLHS. 

Trong khi dd. bi cao Ngux'en Hdng LTnh 
chi nhiin dugc ban cio triing truy to bi cio toi 
'"Tang trii trai phep chat ma tuy" theo didm h 
khoan 2 Didu 194 BLHS (hd so cd bien ban 
giao nhan cao trang nay). Tai phien toa phiic 
tham. bi cao khang cao cho ring anh ta bi truy 
td 1 tdi ma xir thanh 2 tdi (7 nam tii ve tdi 
"tang tru..." vi 5 nam tii vd tdi "Mua ban...."^. 
Ngay ci trong cac quydt dinh khdi td vu an va 
bi can cung chi khdi td \e tdi "Tang trCir. vin 
chuydn. mua ban chat ma tuy". Do dd cip 
phuc thim da hiiy in de didu tra lai. 

Ben canh dd. cd nhurng vi pham khic ciia 
cap so thim nhu viec bd Igt tdi pham trong 
vu in vi cung tir \iec bd Igt tdi pham din 
den viec danh gii khdng dung ban chit vu 
in. dinh gii khdng dung tinh chat miirc do 
nguy hiem cung nhu vai trd ciia tirng bi can. 
bi cio trong vu in din den ban in so thim cd 
nhung sai lim nghiem trgng trong viec ap 
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dung BLHS va cap phiic thim cdng buy in 
dd didu tra liii. 

Cd thd din chung mdt sd vu an didn hinh 
ci'p phiic thim da hiiy an dd didu tra liii do 
bd Igt tgi pham dan ddn sai lam nghiem 
trgng trong viec ip dung BLHS nhu: 

- Vu in Til Van Sam pham tdi "Gidt 
ngudi": Trong vu an nay, giCra Duong Van 
Tim, Nguyen Van Thanh vi Ta Van Sam cd 
sy thd'ng nhit tCr y chf cho ddn hinh ddng, 
day la nguyen nhan dan den kdt qua dd bi 
cio Ta Van Sim sir dung dao nhgn vd cd 
dim chdt anh Trinh Minh Tuin vio hdi 
23h30 ngay 3/7/2003 cung vdi sy hien dien 
ciia Tim, Thinh d cung thdi didm vi dia 
diem giy an. Trong dd, Duong Van Tim Ii 
ten khdi xudng, rii re, Idi keo vi lien tuc kich 
dgng cic ddi tugng khic thyc hien tgi phiim. 
Thd nhung vien kidm sit ciip so thim khi 
kiem sit didu tra, nghien ciiu bd so, dinh gii 
chirng cir cdn phidn dien. thidu khich quan 
chi truy to Tii Van Sam din ddn viec dd lgi 
tgi ddi vdi Duong Van Tim vi Nguydn Van 
Thanh. Khi toa an cip sa thim phat hien sai 
sdt, liii khdng tidp thu sira chCra. Sau khi toa 
iin cap so tham khdi td vu an ddi vdi Duong 
Van Tim, lai khang nghi yeu ciu cip phuc 
tham buy quydt dinh khdi td la liii them 1 sai 
lam thidu sdt nUa. Ban an phuc thim da 
quydt dinh chip nhiin quydt dinh khdi td cua 
toa in so tham va chip nhan khang cao ciia 
bi hid \'e \iec bd Igt Duong Van Tim \a 
Nguydn Van Thanh vd tgi "Gidt ngudi", hiiy 
loan bg ban an so thim dd tidn hanh td tung 
liii tir giai doiin didu tra. 

Sau khi buy an didu tra Uii, an so thim va 
phuc tham lan 2 phat Tim 20 nam tii, Sim 19 
nam til, Thinh 12 nam tCi vd tdi "Gidt ngudi". 

- Trong \'U an dit dai Dd Son da neu d 
phin tren, \ iec hiiy an dd didu tra kii trong vu 
an niy khdng phai do viec dieu tra chua day 
dii ma \ii'n dd chinh la cap so thim bd Igt tdi 
phiim (Chu Minh Tuiin - da bi khdi td nhung 
dugc dinh chi). Cung tir vice ngudi cd vai trd 
chinh trong vu an bi dinh chi din den viec 
danh gii tinb chat pham tdi ciia cac bi cio 
cdn lai khdng diing va toa an cip so thim cd 

sai lim nghiem trgng trong viec ip dung 
BLHS khi ca 3 bi cio trong vu in tham nhung 
Idn nhung chi xir phiit cinh cao. 

Nhu vay, trong nhCrng vu in nay khdng 
phai la vin dd chung cii ma do viec bd Igt tgi 
phiim din den sai lim nghiem trgng ciia cap 
so thim khi dinh gii tinh chat mire do nguy 
hidm cho xa hgi ciia hanh vi phiim tdi, nhung 
tinh tiet tang niing giam nhe trich nhiem 
hinh sy vi ip dung miirc hinh phiit dd'i vdi bi 
cio hoac cac bi cio khic trong vy in. 

Tir nhung van dd neu tren, theo chiing tdi 
nen md rgng thim quydn hiiy bin in so thim 
dd didu tra ki theo hudng: 

Toa in cip phiic tham hiiy ban an so 
thim dd didu tra ki khi nhan thiy: 

- Viec dieu tra d cip so thim khdng day 
dil ma cip phiic thim khdng thd bd sung 
dugc. 

- Viec didu tra hoiic truy td cd vi phiim 
nghiem trgng thii tuc td tung. 

- Cap so thim bd Igt tdi phiim din den 
sai lam nghiem trgng trong viec ap dung 
BLHS. 

2.2.2. Thdm quyen cda Tod dn cdp phdc 
thdm khi cc') khdng nghi, khdng cdo ve tgi 
danh, ve dn ireo vd mien hinh phgt 

- Ve tgi danh: 
Tlieo Dieu 249 Bg luat TTHS trong 

trudng hgp cd khang cio. khang nghi vd tang 
hinh phiit, toa an cip phuc thim cd thd sira 
ban an so thim theo hudng tang hinh phiit, ip 
dung didu khoan BLHS vd tdi nang ban. Nhu 
\'iiy thyc te xay ra hai trudng hgp: 

+ Trudng hgp thir nhat: Ndu vien kiem 
sit truy td vd mdt tgi nhung toa an cap so 
thim xet xir vd tdi nhe ban, vien kiem sit 
khang nghi dd nghi toa in cip phuc thim ap 
dung dung didu khoan vien kidm sat da truy 
td va tang hinh phat ddi vdi bi cao. Toi in 
cip phiic thim chip nhan khing nghi tang 
hinh pbiit \a ap dung loai tdi nang hem. 
Trong trudng hgp nay khdng mau thuin \di 
Didu 196 Bd luat TTHS vd gidi han xet xir 
ciia toa in. 
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+ Trudng hgp thir hai: Vien kidm sit chi 
khing nghi tang hinh phat, khdng khing 
nghi ve tdi danh, nhung toa in cap phiic 
thim xet thiy bi cao pham tdi nang ban thi 
hien nay dang cd hai each xir ly hoan toan 
khac nhau: 

Cd toa an cap phiic thim cho ring do 
gidi han ciia viec xet xir theo Didu 196 Bd 
luit TTHS nen toi in khdng the xet xir bi 
cao ve tdi nang hon va hiiy an so thim dd 
didu tra, xet xir lai. 

Cd toa an cip phiic thim chip nhan 
khang nghi. sira tdi danh. tang hinh phat. Vi 
du: bi cao A bi vien kiem sit truy to vd tgi 
"Cd y gay thuong tich" (khoin 3 Didu 104). 
Toa so tham xet xir bi cao theo khoin 3 Didu 
104 nhung mure hinh phiit qui nhe. Vien kidm 
sit khing nghi yeu ciu tang hinh phat. Toi 
in cip phiic thim chap nhin khang nghi vi 
ap dung diem n. khoan 1 Didu 93 BLHS xdt 
xir bi cio vd tdi "Gidt ngudi" va tang hinh 
phiit ddi vdi bi cio. Trong trudng hgp niy, 
theo khoan 3 Dieu 249 Bg luat TTHS thi toi 
an cap phiic tham van cd thim quydn niy 
nhung nhu vay ki khdng phii hgp vdi didu 
196 Bd luat TTHS ve gidi hiin xet xir ciia toa 
in. Trong mdt sd trudng hgp viec chuydn tdi 
theo khung hinh phat cd miic cao nhit la tir 
hinh thi duong nhien bi cao bi mit quyen 
dugc bao chira tai giai doan didu tra. xet xir 
so thim theo quy dinh tai khoan 2 Didu 57 
Bd luit TTHS. Vi xet tren gdc do bao dim 
quyen khang cio ciia bi cio va nguyen tic cd 
lgi cho bi cao cung khdng dugc thyc hien. 

Theo chiing tdi. trong trudng hgp cd 
khang cio. khing nghi theo hudng bit Igi 
cho bi cio ndu toi an cip phiic thim xet thay 
bi cao phiim vio tdi danh nang ban thi nen 
sira ddi Bd luat TTHS theo hudng: Toi in 
cap phiic thim hiiy an so thim dd didu tra 
hoac xet xir lai. 

- Vd trudng hgp khing cio hoac khing 
nghi ciia vien kidm sat dd nghi cip phiic 
thim khdng cho bi cio dugc hudng in treo 
hoiic ap dung hinh phat (trong trudng hgp toa 
in so thim midn hinh phat). 

Tai Didu 249 Bd luat TTHS quy dinh toa 
in cap phiic thim cd quydn chuydn sang 
hinh phat khic thudc loai nhe hon; giir 
nguyen mure hinh phat tii vi cho hudng an 
treo nhung lai khong quy dinh toa an cip 
phiic thim cd quydn sira in so thim khdng 
cho bi cao dugc hudng in treo hoac ip dung 
hinh phat ddi vdi trudng hgp dugc toi in cip 
sa thim midn hinh phat. Din den mgt thuc te 
la trong nhidu trudng hgp, toa an vin chap 
nhan khing nghi ciia vien kidm sat, sira an so 
thim theo hudng khdng cho bi cao dugc 
hudng an treo nhung nhu vay da cd sy vi 
pham nguyen tac ddi vdi co quan nha nudc: 
"Chi dugc lam nhirng gi phip luit cho phep". 
Va ngugc ki , cd trudng hgp mac dii xet thay 
viec toi in cip so thim cho bi cio hudng an 
treo hoac midn hinh phat la khdng phii hgp. 
nhung toa an cip phiic thim khdng chip 
nhan khang nghi ciia vien kiem sat hoac 
khing cio ciia bi hai vdi ly do Bd luat TTHS 
khdng cd didm nao quy dinh vd vin de nay. 

Do dd, theo chiing tdi cin bd sung them 
thim quydn sira an so thim ciia toi in cap 
phdc thim vd khdng cho bi cao dugc hudng 
an treo hoac ap dung hinh phat (trong trudng 
hgp mien hinh phiit) theo yeu ciu ciia khang 
cio, khing nghi. 

2.3. Ve chuyen hd sa tu toa dn cdp phiic 
thdm sang vien kiem sdt cdp phdc thdm 

Hien tai Bd luit TTHS chi quy dinh toa 
in ci'p so thim phii giri hd so vu in va 
khing cao, khing nghi cho toa in ci'p phuc 
thim trong thdi ban 7 ngiy kd tir ngay het 
hiin khang cao. khing nghi. Bg luit TTHS 
khdng quy dinh viec chuydn hd so vu an tir 
toa an cip phiic thim cho vien kidm sit cap 
phiic thim cdng nhu thdi ban vien kidm sat 
cip phiic tham nghien ciru hd so vu an. Theo 
chung tdi, diy la thieu sdt can dugc luit hoa. 
Hien tai, viec chuydn hd so cho vien kidm 
sit cap phuc thim va thdi ban nghien cim hd 
so ciia vien kidm sat dugc thyc hien theo 
Nghi quye't sd 05/2005/NQ-HDTP ngay 
8/12/2005 cua Hdi ddng thim phan tda an 
nhan dan tdi cao. Theo dd. trong thdi ban 7 
ngay kd tir ngiy nhan dugc hd so, toa an cap 
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phuc thim chuyen hd so cho Vien kidm sit 
cung ci'p de vien kidm sit nghien curu trudc. 
Thdi gian nghien cuu hd so ciia vien kidm sit 
cap tinh la 10 ngiy, ciia Vien phuc thim Vien 
kidm sit nhan dan tdi cao Ii 20 ngay. Vien 
kidm sit phii hoin tra hd so cho toa in trong 
thdi ban dd. Trong trudng hgp cin gia ban 
them thi vien kidm sit phai thdng bio cho toa 
an biet, nhung thdi han gia ban them tdi da 
khdng qui 5 ngiy. Viec quy dinh thdi ban 
nhu vay theo chiing tdi nhu trudc day khi 
chua tang thim quydn cho toi in cip huyen 
la phu hgp. Nhung hien nay, vdi viec tang 
tham quydn cho toi in cip huyen ddi vdi loiii 
tgi phiim rit nghiem trgng (chi trir mgt sd loai 
tdi), do dd, in phiic thim ciia vien kidm sit 
cap tinh hien nay cung khi phuc tap ciing vdi 
viec thdi ban 10 ngiy khdng quy dinh trir 
ngiy nghi trong tuin va ngiy Id thi khi vu an 
dugc chuydn sang vien kidm sat vao cud'i tuin 
thdi biin nghien cuu chi cdn 8 ngay la qua ft. 
Dd'i vdi in ciia cap phiic thim trung uong so 
lugng hien dang giam theo Id trinh tang thim 
quydn nhung song song vdi dd li sd lugng in 
Idn va phirc tiip dang gia tang. Trong khi dd, 
vdi yeu ciu thyc hien viec tranh tung dan 
chil vdi luat su vi nhung ngudi tham gia td 
tung theo tinh thin cai cich tu phap hien nay 
ddi hdi kidm sit vien phai nghien cdu nam 
vung bd so vu an, vdi cic vu in phiirc tiip cd 
ddng bi cao thi thdi biin tren rit khd cho viec 
nghien cdu hd so cua kidm sit vien, dd Ii 
chua ke den nhung trudng hgp cin thidt kiem 
sat vien phai didu tra, xac minh bd sung 
chung cir trong giai doiin phuc tham. Do dd, 
theo chung tdi cin quy dinh thdi hiin nghien 
ctru hd so ciia vien kidm sit cip tinh Ii 20 
ngay va vien phiic thim khu vyc li 30 ngiy 
(thay VI 10 ngiy vi 20 ngiy nhu bien nay). 
Ddng thdi viec chuydn hd so vi thdi ban 
nghien cuu hd so cin dugc luat hoi bang quy 
dinh CLia Bd luat TTHS de cic nginh thyc 
hien vi cd sy thd'ng nha't vd cich tinh thdi 
han theo quy dinh ciia Bd luit TTHS. 

2.4. Ve viec kiem sdt vien tham gia 
phien tod phuc thdm 

Bg luit TTHS quy dinh sy tham gia cua 
kiem sit vien vien kidm sat ciing cap Ii bit 

budc (Didu 245 Bd luat TTHS). Bg luat 
khdng quy dinh sd lugng kidm sit vien tham 
gia phien toa phuc thim. Tren thyc td hien 
nay, dd'i vdi nhung vu in Idn, phirc tap, cd 
ddng bi cio ddng thdi dd thyc hien td't viee 
tranh luan tai phien toi thdng thudng vien 
kidm sit thudng cir hai kidm sit vien tham 
gia phien toi phuc thim. Trong mgt sd 
trudng hgp cdn cd mdt hoac mgt so kidm tra 
vien giup viec nhung sy tham gia ciia kiem 
tra vien tiii phien toi khdng dugc chinh thirc 
hoi (kd ca dd'i vdi phien toi so thim). Theo 
chdng tdi, cin bd sung quy dinh tiii phien toi 
so thim, phdc thim ddi vdi vu in cd tfnh 
chat nghiem trgng, phuc tap thi hai kidm sit 
vien cd the cung tham gia, trong trudng hgp 
cin thidt cd thd cd kidm tra vien gidp viec 
kidm sit vien tai phien toa. 

Mat khic, theo Didu 45 Bd luat TTHS 
2003 khdng quy dinh kiem sit vien phii tu 
chdi tidn binh to tung hoac bi thay ddi ndu da 
tien hanh to tung trong vu in dd vdi tu cich li 
kidm sit vien. Tuy nhien, tren thyc te, de dim 
bao tfnh khach quan, nhung kidm sit vien da 
tham gia phien toi phdc thim vu in bi cip 
giam ddc thim buy bin in hoiic vu in chinh 
cip phdc thim buy ban an so thim thi thdng 
thudng kidm sit vien dd se khdng tham gia 
phien toa xet xir phdc thim vu in dd nhung 
lin sau. Nhan day, chdng tdi thay cung cin dd 
cap dd'i vdi nhung didu tra vien hoac kidm sit 
vien da tidn hinh td tung vu in d cap so thim 
(didu tra, kidm sat didu tra, thyc hinh quydn 
cdng td tai phien toa) ndu vu in dd bi cap 
phuc thim hoac cap giim ddc thim buy cdng 
cin quy dinh hg phai tu chdi tien hinh td tung 
hoac bi thay ddi ndu da tien hanh td tung vu 
in dd vdi tu cich la didu tra vien hoac kiem 
sit vien dd dim bao viec dieu tra, xet xu vu 
in mdt cich khich quan. 

Do dd, Bd luat TTHS sira ddi cin bd sung 
quy dinh: Didu tra vien phai tu chdi tidn hinh 
td tyng hoac bi thay ddi ndu da tham gia vu 
in dd vdi tu cich li didu tra vien. Tuong ty, 
kidm sit vien phai tu chdi tien hanh td tung 
hoac bi thay ddi ndu da tham gia vu in dd vdi 
tu cich Ii kiem sat vien. 
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2.5. Bdn dn phuc tham 

Dieu 248 Bd luat TTHS hien hanh quy 
dinh: ""Trong ban an phai trinh ba> tdm tat 
ngi dung \u an. qua trinh giai quyet vu an. 
qu\et dinh cua ban an so tham. ngi dung 
khang cao. khang nghi va cac can cu dd dua 
ra mdt trong cac quyet dinh qu\' dinh tiii 
khoan 2 Dieu na\. Phin cud'i ciia ban an ghi 
nhung quydt dinh cua toa in". Nhu vay. luit 
khdng quy dinh ban in phdc thim phii neu 
nhCrng y kien \a lap luan cung nhu ket luiin 
cua kiem sat \ien \e \iec giai qu\ct vu an. 
cung nhu y kien cua luat su va nhung ngudi 
tham gia td tung khac. Ve mau ban an phdc 
tham ban hanh kem theo Nghi quydt sd 
05/2005/NQ-HDTP ngay 8/12/2005 ciia Hdi 
ddng Tham phan Tda an nhan dan tdi cao 
cung hudng dan: ""Can cu \ao cic chung cu. 
tai lieu da dugc tham tra tai phien toa phuc 
tham: can cd vao ket qua tranh luijin tai phien 
toa. tren ca so xem xet day du. toan dien tai 
lieu, chung cu. y kidn cua kiem sat \ien. bi 
cao. ngudi bao chua \a nhung ngudi tham 
gia td tung khac". Tren thyc td hien nay. ban 
in phdc tham cung khdng cd sy thd'ng nhit. 
Thdng thudng. nhung trudng hgp quan diem 
cua vien kiem sit phu hgp vdi phan quyet 
cua toa an thi toa an nhan dinh trong ban in, 
cdn trudng hgp khac thi chi ghi tdm tit nhu 
mau hudng dan cua Nghi quyet 
05/2005AQ-HDTP nhu tren. Trudc \eu ciu 
\e cai cich tu phap hien na\ vdi \iec dd cao 
ngu\en tac tranh tung tai cac phien toa. phan 
qu_\et cua toa an phai can cu chu yeu \ao ket 
qua tranh tung ti.ii phien toa thi \di ndi dung 
ban an nhu tren chua phan inh dugc dung 
\eu cau cua cai each tu phip. Mat khac. khi 
\eu ciu phai: "Cii each miinh me cic thu tuc 
td tung tu phap theo hudng dan chu. binh 
dang, cdng khai. minh biicb. chat che. nhung 
thuan tien. bao dam sy tham gia \a giam sat 
cua nhan dan ddi vdi hoiit ddng tu phap; bio 
dam chat lugng tranh tung tiii cac phien toi 
xet xu. Iiy ket qua tranh tung tiii toa km can 
cu quan trgng dd phan qu\et ban an. coi day 
la khau dot pha de nang cao chat luong hoat 

ddng tu phip" (Nghi quyet sd 48-NQ/TW). 
Ddng thdi \di xu hudng cdng khai cic ban 
an. nghien cdn khai thic sir dung in le. tap 
quin thi vdi quy dinh vd ndi dung cua bin an 
phdc thim nhu hien nay la khdng phu hgp. 
Trudc >eu ciu mdi. ban an ndi chung va ban 
in phdc tham ndi rieng phai dip ung dugc 
nhung tieu chf co bin nhat dd la. phii the 
hien rd tinh tranh tung ngay trong ban an. 
.Nhu Viiy. ket cau ngi dung cua bin an phai 
cd cac tieu chf rd rang bao gdm: Tdm tat 
ndi dung vu viec, didn bien hanh vi pham 
tdi va quydt dinh cua ban an so thim; ngi 
dung khang cao, khing nghi; lap luan cua 
kiem sat vien; lip luan cua bi cio vi ngudi 
bao chua: lap luan cua bi hiii va nhung 
ngudi tham gia to tung khic. lap luan cua 
Hgi ddng xet xir trong viec chap nhan/hay 
khdng chap nhiin y kidn cua kiem sit vien 
\a nhurng ngudi tham gia td tung va nhurng 
lap luan din ddn phin quydt cua Hgi ddng 
xet xu. Cd nhu vay bin in mdi thyc sy cd 
the trd thanh hinh mau cho cich xir sy trudc 
cic bien tugng phap ly va li su the hien cua 
cdng ly. Khi bin in the hien diy dd cic ngi 
dung tren cung la co sd cho sy giim sit ciia 
xa hdi va de cao trich nhiem cua tham phin 
trong cac phan quyei cua minh. 

2.6. Ve giao bdn dn phdc thdm 
Dieu 254 Bd luat TTHS nam 2003 quy 

dinh toa an cip phdc tham phai giri biin in va 
quydt dinh phuc thim cho ngudi khing cao. 
khing nghi. toa an, vien kidm sat, cdng an 
noi xir so tham... nhung lai cd thidu sdt la 
khdng quy dinh viec giri ban in. qu\et dinh 
phdc tham cho vien kiem sat cip phdc tham. 
Tren thyc te hien nay theo nep tir trudc va 
md'i quan he giua hai nganh. toa in cap phuc 
thim vin giri bin an vi quyet dinh phuc 
tham cho vien kiem sat cip phdc thim. Tuy 
nhien. didu nay cin dugc bd sung khi sira ddi 
Bd luat TTHS dd dim bio thuc hien viec 
kiem sat ban in. quyet dinh phdc thim. cung 
nhu \ iec nghien cdu bio cao dd xuit khang 
nghi giim ddc thim cua vien kidm sat cap 
phuc tham. 
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