
PHAP LUAT DAT DAI VIET NAM TRONG TIEN TRINH 

HOI NHAP VA PHAT TRIEN 

LThirc trang phap luat dat dai Viet 
Nam trong tien trinh hgi nhap va phat 
trien 

/ . / . Nhirng thdnh tuu 
Phap luat dit dai (PLDD) Viet Nam 

trong tien trinh hdi nhap va phat trien da dat 
dugc nhiing thanh tyu vd cimg to Idn gdp 
phin quan trgng vao sy nghiep xay dyng dit 
nudc vi myc tieu "dan giau, nudc miinh, xa 
hgi cdng bing, dan chu va van minh". 
Nhirng thinh tyu nay dugc bieu hien dim net 
tren cic khia canh chu yeu sau day: 

Thu nhdt, PLDD da the che hda cu the, 
kip thdi va nha't quin quan diem, dudng ldi 
ciia Ding trong ITnh vuc dat dai (DD) dap 
ling cic yeu ciu cua tirng giai doan cich 
mang cu thd: 

Trong thdi ky dau tranh chd'ng ngoai 
xam, thd'ng nhat dat nudc dd dgng vien, van 
ddng vi tap hgp ddng dao mgi ting Idp nhan 
dan di theo Ding thyc hien each mang giai 
phdng dan tdc, giii phdng giai cap, Luat Cai 
cich rugng dit nam 1953 ra ddi tiio co sd 
phip ly cho viec tich thu rugng dat cua thyc 
dan, dia chu, phong kidn, tu sin chia cho 
ndng din nhim thyc hien khau hieu "ngudi 
ciy cd rugng". Cac van ban phap luat dugc 
ban hanh tiep theo hudng vao viec bao ve va 
cung cd chd dg sd huru tu nhin ve rugng dat 
ciia ngudi ndng dan; 

Khi each miing Viet Nam budc sang giai 
doan mdi: Giai doiin xay dung chii nghTa xa 
hdi (CNXH) va dau tranh thd'ng nhat dit 
nudc, PLDD da the che hda quan didm cua 
Ding vd hgp tic hda d midn Bic, van dgng 
ndng din ddng gdp rugng da't va cic tu lieu 
san xuat (TLSX) khac vao lam an tap thd 
trong cac hgp tic xa (HTX) nhim tao lap cac 

• TS. Luat hoc, Dai hoe Luat Ha Ndi. 

Nguyen Quang Tuyen' 

didu kien co sd vat chit de xay dyng CNXH 
va dam bio cho midn Bae trd thanh hau 
phuang vung chic cho midn Nam trong cdng 
cudc da'u tranh thd'ng nhat dit nudc. 

Sau khi dit nudc thd'ng nhit xa bit tay 
vio cdng cugc kien thidt, phit tridn kinh te 
(KT), PLDD da the chd hda quan diem DD 
thudc sd hiru toan dan ciia Ding trong nhung 
quy dinh cua Luat DD nam 1987, Luat DD 
nam 1993, Luat sira ddi, bd sung mdt sd didu 
ciia Luat DD nam 1998 va nam 2001, Luat 
DD nam 2003 nham xic lap co sd phip ly de 
Nhi nudc thd'ng nhat quin ly DD vi tao didu 
kien cho mgi ngudi cd co hdi binh ding 
trong viec tiep can, khai thac DD. Hon nira, 
sy the che hda quan didm DD thudc sd huu 
toan dan cdn Ii mdt dam bio quan trgng cho 
viec xay dyng nen KT nhidu thanh phin van 
hinh theo co che thi trudng cd sy quan ly 
ciia Nha nudc vi theo dinh hudng xa hdi chii 
nghTa (XHCN). 

Thu hai, PLDD khdng ngirng dugc sira 
ddi, bd sung va hoin thien nhim dap ung cic 
ddi hdi cua phit tridn, hdi nhap song vin giir 
virng quan didm vd tinh nhat quin cua sd 
bun toan dan vd DD va phit tridn vdi ban sic 
rieng: 

Khi nudc ta chuyen tir ndn KT tap trung 
quan lieu bao cap sang ndn KT thi trudng, 
PLDD dugc sira ddi, bd sung vi hoan thien 
nhim dap iing cac yeu cau quin ly, sir dung 
dit (SDD) theo co chd thi trudng song vin 
duy tri quan didm nhit quan vd sd hiru toin 
din dd'i vdi DD. Trong didu kien KT thi 
trudng ddi hdi DD (TLSX quan trgng nhat) 
phii dugc tham gia giao dich tren thi trudng 
nhim dap iing sy van dgng cua quan he sin 
xuit - kinh doanh (SX - KD), dich vu dudi ip 
lyc Ciinh tranh gay git va cic yeu to Igi 
nhuan, yeu td cung - ciu... chi phd'i. Tuy 
nhien, cac quan he DD van dgng phii dya 
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tren che do sd huru toan din vd DD. Diy la 
van de mang tinh nguyen tic dam bao tinh 
dinh hudng XHCN trong viec xiy dyng va 
phat tridn thi trudng bit ddng sin (BDS) d 
nudc ta. De giii quydt "bii toan" do tidn 
trinh phat trien dat ra, cic nha lip phap Viet 
Nam da tim ra giii phap cOng nhin quydn 
SDD la mgt loai quydn ve tii sin (TS) cua 
ngudi SDD thdng qua viec ban hanh cic quy 
dinh Nha nudc giao dit, cho thue dat cho td 
chirc, hd gia dinh. ca nhin sir dung dn dinh 
lau dai; ngudi SDD dugc Nha nudc cip giiy 
chirng nhan quydn SDD (GCNQSDD) va 
dugc chuydn quydn SDD trong thdi hiin SDD 
... Bang cac quy dinh niy. PLDD da dap irng 
dugc cac ddi hdi ciia ndn KT thi trudng la 
lim cho quan he DD van ddng song hanh vdi 
quan he KT ma van dam bio duy tri, bao ve 
chd do sd hu:u toan dan vd DD. Hon nira, 
viec cho phep quydn SDD dugc tham gia cac 
giao dich tren thi trudng da timg budc xic 
lap sy tdn tai cua thi trudng quydn SDD va 
lam cho PLDD nudc ta ngay cing cd nhidu 
didm tuomg ddng vdi he thd'ng PLDD cua cac 
nudc tren the gidi. 

O mgt khia ciinh khac, vdi viec thira 
nhiin quydn SDD la mdt loai quydn vd TS 
dugc tri gii thanh tidn vi dugc tham gia giao 
dich tren thi trudng, PLDD nudc ta da gdp 
phin lam phong phii ly thuyet ve TS ciia 
khoa hgc phip ly the gidi: Quan niem vd ngi 
ham cua khii niem TS dugc md rdng, theo 
dd TS khdng chi la vat (TS hu:u hinh) ma cdn 
bao gdm ca quydn sir dung viit hoac cic 
quydn vi Igi ich dugc tao ra tir viec sir dung 
vat (TS vd hinh). Didu nay dap ung dugc cic 
ddi hdi x6 viec bio hd quydn dd'i vdi TS vi 
gdp phin ning cao hieu qua sir dung TS 
trong didu kien ra ddi ndn KT tri thire. 

Thu ba. PLDD da the chd hda tu duy ddi 
mdi nhin thiic ve quydn TS ciia Ding vi Nhi 
nudc ta trong viec xay dyng nen KT thi 
trudng. Didu nay bidu hien: 

Mot la, tir chd xic dinh HTX, tap doin 
SX la hat nhin trong SX ndng nghiep chuyen 
sang viec dd cao hd gia dinh, ca nhin la don 
vi KT ty chil trong SX ndng nghiep; Hai la. 

DD dugc Nha nudc giao cho HTX, tap doan 
SX quan ly, sir dung nay dugc chuydn giao 
cho hd gia dinh, ci nhin sir dung dn dinh lau 
dai; Ba Id, PLDD cd cac quy dinh nhim xac 
lap va bio hd quydn SDD dn dinh lau dai ciia 
hd gia dmh. ci nhan va tiio lap co che phap ly 
de cac giao dich vd quydn SDD dugc thyc 
hien tren thyc td. Nhung quy dinh nay da thyc 
sy giai phdng mgi nang luc SX cua ngudi lao 
ddng, lim cho ngudi ndng dan phan khdi, 
hang say lam viec va dua lai ket qua Viet 
Nam giii quyet vung chic van de an ninh 
luong thyc, trd thanh nudc xuit khiu gao Idn 
thii 2 tren the gidi. Ke thira vi phat tridn 
nhimg thanh tyu do \iec xic lap quydn vd TS 
trong SDD ndng nghiep, PLDD da bd sung 
cic quy dinh xac lap quydn SDD dd'i vdi cac 
chil thd SDD khic trong SX - KD, dich vu. 

Thu tu, PLDD da khdng ngirng dugc 
hoan thien trd thinh phuang thiic quan ly 
DD hieu qua nhit trong didu kien KT thi 
trudng, the hien: 

- Cic quy dinh vd quy hoach, ke hoach 
SDD dugc ban hanh nhim phan dinh miic 
dich sir dung cic loiii dit, dinh hudng ve mat 
chien lugc cho viec quin ly va SDD trong 
tuong lai. Hem nCia, quy hoach SDD cdn la 
mdt phuong thiic dd DD phit huy vai trd la 
ngudn vd'n. ngudn lyc cua phat tridn: quy 
hoach SDD hudng tdi viec xac lip thi trudng 
BDS cd td chirc thdng qua viec tiio ra mdt quy 
DD "hing hda" sir dung dd .xay dyng co sd ha 
ting giao thdng. xay dyng cac khu cdng 
nghiep (CN), xay dung cic khu dd thi. khu 
nha d v.v., dip iing nhu ciu ciia xa hdi (XH); 

- Nha nudc ip dung cic phuang thiic cho 
thue dit. da'u gii quydn SDD. dau thiu du an 
cd SDD timg budc thay the cho viec giao dat 
nhim xic lap co che phan phd'i DD cdng 
khai, minh biich, tao ca hdi binh ding cho 
mgi td chiic, ca nhan trong tidp cin DD thay 
the CO chd "xin - cho" dd phat sinh tham 
nhQng, tieu eye; 

- Nha nudc sir dung ngay cang nhidu cac 
phuang thiic KT dd dieu chinh quan he DD. 
Cic quy dinh vd gia da't va van dd tai chinh 
ve DD dugc ban hanh, theo dd: 
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(i) Gia da't do Nha nudc ban hanh la can 
cu dd xir ly Igi fch ve KT giira Nha nudc, XH 
va ngudi SDD trong quan he DD. Gii dit do 
Nha nudc ban hinh dugc sir dung lam can cu: 
de tinh tidn SDD, tidn thue dat; tinh bdi thudng 
khi Nha nudc thu hdi dit; tinh phi va le phi vd 
DD; tinh thud SDD; tinh gii tri TS cua doanh 
nghiep nha nudc khi cd phin hda v.v.; 

(ii) Ben canh viec quy dinh gii dit do 
Nhi nudc ban hinh, PLDD cdn thira nhan 
cac loai gii da't khic hinh thinh giira cac chii 
thd tham gia giao dich vd quydn SDD tren thi 
trudng; gia dit hinh thinh do diu thau dy an 
cd SDD, diu gii quydn SDD; ddng thdi phap 
luat cho phep td chiirc, ca nhan cd dii nang 
lyc vi didu kien dugc hoiit ddng tu van vd gia 
dit nhim dap iing nhu ciu cua XH vi gdp 
phin tiio didu kien cho viec ra ddi thi trudng 
BDS chinh thirc;' 

(iii) He thd'ng thud vd DD, phi vi le phi 
vd DD ludn dugc sira ddi, bd sung trd thanh 
cdng cu hiru hieu didu tie't mdt phin dia td 
do DD tao ra vio ngan sich nha nudc; cic 
miic thud vi le phi vd DD ludn dugc ri soat, 
sua ddi cho phii hgp vdi thyc tien. Sau 15 
nam thi hinh Luat Thud SDD cho thay vin 
tdn tiii mdt sd bat cap nhu: Viec xic dinh 
thud suit can cir via hinh vi chuyen quydn 
SDD da khdng bio dim sy cdng bang trong 
viec ddng vien ngudn thu vao ngan sich nha 
nudc giira ngudi chuydn quyen SDD vao muc 
dich sir dung dd d vdi ddi tugng chuyen 
quyen SDD nhim muc dich kinh doanh kidm 
Idi; khdng ngan chan dugc tinh trang mua 
bin, chuyen nhugng, diu co DD giy lung 
doiin thi trudng... Khic phuc hiin chd nay, 
Luat Thud thu nhip ci nhan dugc ban hanh 
thay thd thud chuydn quydn SDD vdi nhimg 
quy dinh hgp ly hon; theo dd: ca nhan nop 
thud dugc lya chgn mdt trong hai loai thue 
suit (2% gia chuydn nhugng BDS; 25% phin 
chenh lech giira gii ban so vdi gii gd'c cua 
BDS trir di cic chi phi hgp ly cd lien quan) 
sao cho phii hgp vdi didu kien, hoan cinh KT 
cua minh; quy dinh rd dd'i tugng dugc midn 
nop thud trong trudng hgp chuydn nhugng 
BDS Ii nhi, dat duy nhat hoac chuyen 

nhugng BDS la nha, dit cd ngudn gd'c do vg, 
chdng, cha, me, anh, chi em rugt dd thira ke, 
tang cho v.v. 

Dd'i vdi thud SDD d, Bd Tii chinh dang 
soan thio y thao Luat Thud nha d, da't d thay 
the cho Phap lenh Thud nhi dit nam 1991 
hien khdng cdn phit hgp; 

Thu ndm, PLDD da tidp can cac chan gia 
tri cua hdi nhap va phit tridn, bao gdm: cdng 
khai, minh bach, cdng bing, binh ding, phat 
tridn bdn virng: 

- PLDD hien hanh da xic lap co chd phip 
ly dim bao sy binh ding trong SDD, the hien: 
(i) Cac quy dinh hien hanh khdng cd sy phan 
biet giua phu nir vdi nam gidi khi dugc Nha 
nudc giao dat, cho thue dit; (ii) Trudng hgp 
quydn SDD la TS chung cua vg vi chdng thi 
khi cap GCNQSDD phai ghi ci hg ten vg vi 
hg ten chdng; (iii) Mgi chii thd SDD khdng 
phan biet li td chuc, hd gia dinh, ca nhan; 
khdng phan biet dd li td chiirc, hd gia dinh, ci 
nhan SDD trong nudc hay td chiirc, ci nhan 
nudc ngoii, ngudi Viet Nam dinh cu d nudc 
ngoii SDD deu dugc hudng cic quydn vi 
nghTa vu cua ngudi SDD quy dinh tai Didu 
105 va Didu 107 Luat DD nam 2003; 

- Cac quy dinh cua PLDD khdng cd bat 
ky sy phan biet nio vd dd'i tugng dugc giao 
dit, cho thue dit. Ben ciinh dd, PLDD cdn cd 
cic quy dinh vd giii quydt vin dd dit SX, dat 
d, dit xay dyng cac co sd hii ting ndng thdn 
cho ddng bao dan tdc thidu so d Tay 
Nguyen, ddng bao dan tde thidu so d midn 
nui phia Bae, ngudi dan d cac xa cd didu 
kien KT - XH khd khan hoac cac xa cd didu 
kien KT - XH dac biet khd khan v.v.; 

- PLDD da tidp can quan diem quan ly 
tdng hgp cac ngudn tai nguyen thien nhien vi 
sy phat trien bdn virng, thd hien: (i) Cic quy 
dinh hien hinh da xac lap co sd phip ly cho 
viec ra ddi nginh tii nguyen va mdi trudng 
(TN&MT). He thd'ng co quan TN&MT dugc 
thinh lap thd'ng nhit tir trung uong den cip 
xa, phudng, thi tran vdi chiirc nang quan ly 
nha nudc vd TN&MT (trong dd cd quan ly 
DD) da gdp phin thyc hien ldng ghep vin de 
bio ve mdi trudng (BVMT) vdi viec khai 
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thic, SDDD dudi khia ciinh KT; (ii) Ydu td 
BVMT duoc phap luat hien hinh thd che 
trong cac quy dinh vd lap quy hoach, kd 
hoach SDD, cac quy dinh vd sir dung cic loai 
da't, cac quy dinh xe chd tai xir ly hinh vi 
huy hoiii dat, SDD lang phi v.v.; 

- Tinh cdng khai. minh bach dugc thd 
hien dam net trong ngi dung cic quy dinh 
hien hanh, cu the: (i) Luat DD nam 2003 da 
cd 1 chuong quy dinh chi tiet ve thu tuc hanh 
chinh trong ITnh \yc DD; (ii) Luat DD nam 
2003 quy dinh viec thanh lip td chii'c dich vu 
cdng vd DD Ii Van phdng dang ky quyen 
SDD nhim xac lip co chd "mdt cira" trong 
viec giii quyet cic thii tuc hanh chinh vd 
DD; (iii) Luat DD nam 2003 quy dinh mdt 
trong nhung yeu ciu bat budc trong qui trinh 
lap quy hoach, kd hoach SDD li co quan cd 
thim quydn phii lay y kien ddng gdp ciia 
ngudi dan. Sau khi quy hoach, ke hoach SDD 
dugc cip cd thim quydn xet duyet, co quan 
quin ly DD cic cip, Uy ban nhin din 
(UBND) xa, phudng, thi tran phii cdng bd 
cdng khai tren cac phuang tien thdng tin diii 
chiing va tai try sd co quan trong sud't ky 
quy hoiich, kd hoiich SDD cd hieu lyc. 

1.2. Nhiing tdn tai 
Ben canh nhu'ng thinh tyu chit ye'u dugc 

dd cap tren day. PLDD Viet Nam trong tien 
trinh hgi nhap va phat tridn vin bdc Id mdt 
sd tdn tiii CO ban sau day: 

Thu nhdt, PLDD chua dua ra dugc mdt 
Cd chd phip ly phii hgp dd giii quydt hai hda 
md'i quan he vd Igi ich KT giiia Nhi nudc. 
XH, nhi diu tu va ngudi SDD trong thu hdi 
dit dd sir dung vio muc dich qud'c phdng, an 
ninh, Igi ich qud'c gia, Igi ich cdng cgng va 
phat tridn KT. 

Mdt trong nhimg vin dd "gai gdc" nhit 
tren thyc td la \'iec ap dung cac quy dinh vd 
bdi thudng, tai dinh cu khi Nhi nudc thu hdi 
da't. Phan Idn cac tranh chip, khieu kien vd 
DD lien quan den bdi thudng, giai phdng 
mat bing (GPMB). Mac dii thdi gian qua cac 
quy dinh vd van dd nay ludn dugc sira ddi, bd 
sung cho phii hgp song dudng nhu PLDD 
chua tim ra mdt co che phip ly phii hgp dd 

giai quye't md'i quan he vd lgi ich KT giira 
Nha nudc, ngudi bi thu hdi dat \a doanh 
nghiep, chii diu tu. Vudng mic co bin nha't 
l i viec xic dinh gia dit bdi thudng va thdi 
didm tinh bdi thudng chua phii hop, cu thd: 

- Viec bdi thucmg cho ngudi bi thu hdi 
dit dugc can cii theo khung gii dat do 
UBND tinh, thanh phd true thudc trung uong 
ban hinh. Tuy nhien, khung gii dit nay vin 
tha'p hem nhidu so vdi gia chuydn nhugng 
quydn SDD tren thi trudng. Vi vay, phuong 
in bdi thudng khdng nhan dugc su ddng 
thuan cua ngudi bi thu hoi da't do hg cho 
ring Igi ich cua minh bi thiet thdi qua Idn. 

- PLDD chua giai qu\e't td't nhung \a'n d6 
XH la hau qui ciia viec thu hdi dit, cu the: 

(/') Ddi vdi trudng hgp thu hdi ddt nong 
nghiep: Mac du Luat DD nam 2003 cd cac 
quy dinh vd hd trg, dao tao chuydn ddi ngh6 
nghiep cho ngudi true tidp SX ndng nghiep 
bi mat dit SX song do chua tim co che phii 
hgp, ddng bd dd thuc thi, nen cac quy dinh 
niy khd di \ i o cudc sd'ng va phat huy tac 
dung. Ngudi ndng din cho ring hg bi "thiet 
don, thiet kep" tir viec mat da't ndng nghiep 
(tien bdi thudng qua thap, khdng cd "cdng an 
viec lam", con cai khdng dugc nhin vao lam 
viec trong cac doanh nghiep, cdng ty dugc 
xiy dung tren chinh minh dit canh tic cua 
hg v.v.) nen cham bin giao dit, tham chi 
phan ddi quyet liet vdi viec thu hdi dat. 

(//') Ddi vdi trudng hgp thu hdi ddt a: 
Nhu da de cap d phan tren, do gia bdi thudng 
tha'p so vdi gii chuyen nhugng quydn SDD 
tren thi trudng nen vdi sd tidn dugc bdi 
thudng ngudi bi thu hdi da't d khdng tim mua 
dugc mdt minh da't dd tao dyng chd d mdi. 
Ddi vdi trudng hgp Nha nudc bdi thudng 
bang viec giao nha tai dinh cu thi thyc te cho 
tha'y nha tai dinh cu cd chit lugng xay dung 
qua tha'p vi xud'ng cip nhanh chdng sau thdi 
gian ngin sir dung. Hon niia, co chd bdi 
thudng va nhan chuydn nhugng quydn SDD 
tai dinh cu cdn tdn tai su bat hgp ly, thd hien: 
Khi Nha nudc thu hdi dat d. ngudi bi thu hdi 
dit dugc bdi thucmg theo khung gii dit do 
UBND tinh, thanh phd true thudc trung Udng 
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quy dinh tai thdi diem thu hdi. Ngugc lai, 
khi hg mua nha d hoac nhan chuyen nhugng 
quydn SDD cua Nha nudc thi lai phii mua 
theo gii thi trudng. 

- PLDD hien hanh quy dinh thdi diem 
bdi thudng la thdi didm cd quyet dinh thu 
hdi da't la chua hgp ly, bdi le: 

Mgt la, trong viec bdi thudng, giai tda, 
da sd cic khidu nai cua ngudi dan lien quan 
den gia dit. Theo quy dinh hien hanh, ngudi 
dan dugc bdi thudng theo phuong in do co 
quan nhi nudc phe duyet khi cd quyet dinh 
thu hdi da't. Tuy nhien, tir Iiic cd quyet dinh 
thu hdi dit cho den khi co quan chirc nang 
hoan thanh thii tuc dd ngudi dan nhan tien 
bdi thudng cd khi la 3 nam hoac 5 nam. Khi 
dd, gia da't tai thdi diem nhan tidn bdi thudng 
da khic xa so vdi gii dat tai thdi diem cd 
quydt dinh thu hdi dat. Vi vay, ngudi bi thu 
hdi dit ludn chiu thiet thdi. Trong nhu'ng 
nam dd, gia dit vi ci chinh sach bdi thudng 
vd DD da thay ddi, ddng tidn giam gia tri, co 
hdi diu tu KD hay cd nha d cda ngudi dan 
cung bi mat... 

Hai Id, viec thu hdi dat ndng nghiep 
chuyen sang sir dung vio muc dich phi ndng 
nghiep (diic biet Ii xay dyng cac khu dd thi, 
xay dyng khu nha d thuong mai), ngudi bi thu 
hdi da't chi dugc bdi thudng theo gia dat ndng 
nghiep (thdng thudng gia dit niy rat thip chi 
vai chuc ngan den vai tram ngin ddng/m'). 
Sau dd, dien tich dat nay dugc giao cho cac 
cdng ty KD xay dyng nha d. Hg tien hinh san 
lap nen va xay dung nha dd bin. Mdi m' dat 
liic nay cd gia tri len den vai trieu hoac vii 
chuc trieu ddng. Ngudi bi thu hdi dat cd su so 
sanh vd sy chenh lech giua gii dat minh dugc 
bdi thudng vdi gia dat ma cac chu diu tu ban 
cho ngudi mua nha: Gii dat dugc bdi thudng 
qui tha'p trong khi gia dat sau khi chuyen ddi 
muc dich SDD ndng nghiep lai qua cao nen 
da phat sinh tranh chap, khieu kien. 

Thu hai, mdt trong nhiing van de gay 
burc xiic trong XH la Nha nudc chua dieu tiet 
dugc phan Igi nhuan do DD tao ra khdng do 
su diu tu cua ngudi SDD mang lai ma Du in 
xay dyng dudng giao thdng doan tir Kim 

Lien de'n O Chg Dira (Hi Ndi) Ii vi du didn 
hinh. Phin Idn so vd'n diu tu ciia dy an vay 
theo hinh thiic ODA cua Chinh phu Nhat 
Bin dugc sir dung de chi tri cho viec bdi 
thudng GPMB. Sau khi doiin dudng nay hoan 
thinh dugc du luan ggi Ii con dudng dit nhit 
hanh tinh, bdi le, gia thanh dd lam 1 km 
dudng len de'n gin 100 trieu dd la. Trong 
nhidu nam sau nay, dit nudc phai chit chiu 
tirng ddng ngoai te de tri ng sd vd'n vay xay 
dyng doan dudng nay; trong khi dd mdt sd 
ngudi dan nhd vio sy md dudng ma da may 
man cd nha mat tidn thi lai dugc hudng lgi vi 
gia tri nhi, da't tang gia gip hing chuc, tham 
chi hing tram Iin. Hg khdng bi ddng vien 
ddng gdp bit ky mdt so tidn nao vio ngan 
sach nha nudc tir khoin Igi nhuan thu dugc 
do sy diu tu cua Nha nudc de xay dyng doiin 
dudng nay. Dieu nay that la phi ly! Mac du 
diem c Dieu 5 Luat DD nam 2003 cd quy 
dinh vd viec Nhi nudc thyc hien didu tiet 
phin lgi nhuan tir DD tao ra ma khdng do 
diu tu cua ngudi SDD mang lai, song cho 
den nay sau gin 6 nam thyc hien quy dinh 
nay vin chi nim tren giiy. Nguyen nhan la 
khdng cd cic quy dinh cy thd hda de trien 
khai ndi dung nay ciia Luat DD nam 2003. 

Thu ba, PLDD dudng nhu chua tim ra 
dugc mdt co che phap ly phii hgp dd xir ly 
tinh trang quy hoach SDD "treo"; tinh trang 
bao chiem dat cdng sir dung bira bai, lang 
phi; ddng thdi chua xic lap dugc trat ty ky 
luat trong viec tuan thii quy hoach, kd hoach 
SDD; 

Quy hoach SDD "treo" da tdn tai trong 
mdt thdi gian rat dai d nudc ta trd thinh ndi 
nhurc nhdi cua ngudi din vi doanh nghiep 
nim trong khu vyc quy hoach "treo". Luat 
DD nam 2003 ra ddi da "tuyen chien" vdi 
nan quy hoach "treo" bing quy dinh tai 
khoin 3 Didu 29 vd xir ly quy hoach "treo". 
Tuy nhien, quy dinh niy cua Luat DD nam 
2003 vin chi dirng lai d ngi dung mang tinh 
nguyen tic. Nhi nudc chua cd cac quy dinh 
cu the hda nhim xic lap mdt cd che phip ly 
rd rang, ddng bd vdi che tai xir ly du manh 
dd dep bd dugc van niin quy hoach SDD 
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"treo". Trong pham vi ca nudc quy hoach 
"treo" vin hidn hien thach thiirc phap luat, 
cdng luan vi chinh quydn; ddng thdi gay rat 
nhidu phien phiirc cho viec SDD cua ngudi 
dan va cin trd boat ddng SX - KD ciia cac 
doanh nghiep nim trong khu vuc quy hoach 
"treo". Hon nira, PLDD hien hinh vin cdn 
thidu cic quy dinh nhim xic lap va bio dim 
tinh ky luit trong viec tuin thii quy hoach, 
kd hoach SDD. Tmh triing ty y didu chinh, 
sira ddi, bd sung quy hoach, kd hoach SDD 
ciia CO quan cdng quydn d cac dia phuong 
dang cd xu hudng trd nen phd bidn song lai 
khdng bi phip luat ngan chan kip thdi vi xir 
ly nghiem m.inh dii sire ran de. 

Thu tu, PLDD dudng nhu cdn lung tiing, 
bi ddng trong viec giai quydt hai hda md'i 
quan he giira tang trudng KT, vdi dam bio 
cdng bing XH vi BVMT trong ITnh vyc DD. 

Didu niy dugc nhin dien rd nhat trong 
viec chuydn mdt phin dat ndng nghiep sang 
sir dung cho cic muc dich phi ndng nghiep 
vdi viec bio ve quy dat ndng nghiep, dam 
bao an ninh luong thyc qud'c gia. Mdt xu 
hudng dac biet lo ngai dang didn ra d cac dia 
phuang trong ca nudc la tinh trang d at lay 
dit trdng lua dn dinh nam d nhurng vi tri giao 
thdng thuan Igi, gin cic khu dd thi, gin cac 
trung tam KT, CN de chuydn sang xay dung 
cac khu CN, xay dyng cic san gdn, cac khu 
du lich, thucmg mai hoac xiy dung cac khu 
dd thi mdi v.v. Hau qui la quy da't ndng 
nghiep cua ca nudc bi giim sut nhanh chdng. 
Didu niy anh hudng nghiem trgng ddn van 
dd an ninh luong thyc qud'c gia, lim cho mdt 
bd phin khdng nhd ngudi ndng dan bi mat 
dit SX khdng cd "cdng an, viec lam"; de dga 
sy bdn vung ciia khdi lien minh cdng - ndng. 
Hon nira, vdi viec xuit hien nhidu khu CN, 
cac san gdn, cac khu du lich, khu dd thi 
mdi... dang lam cho mdi trudng sd'ng d cac 
khu vyc dd thi hda bi d nhiem, anh hudng 
tieu eye den chat lugng cudc sd'ng cua ngudi 
dan. Trong khi dd, dudng nhu PLDD chua 
xic lap dugc mdt co che huru hieu dd giai 
quyet van dd nay. 

Thu ndm, PLDD vin cdn mdt sd ndi 
dung chua thdng nhit, tuong thich \'di nhau. 
Hien nay, song song tdn tai hai quy trinh thyc 
hien dang ky quydn sd hiru va quydn sir dung 
dd'i vdi nha va dat. Luat DD nam 2003 quy 
dinh trinh ty, thii tuc dang ky quydn SDD. 
Van phdng dang ky quydn SDD thudc Sd 
TN&iMT, Phdng ' T N & M T hoac Phdng 
TN&MT (dd'i vdi nhiing huyen khdng cd 
hoac chua thanh lap Van phdng dang ky 
quyen SDD) chiu trach nhiem thuc hien viec 
dang ky quydn SDD cho ngudi SDD. Luat 
Nha d nam 2005 quy dinh trinh ty, thu tuc 
dang ky quydn sd hiru nha d. Co quan xay 
dung dia phuong chiu trach nhiem thyc hien 
dang ky quydn sd hiru nhi d cua td chtic, hg 
gia dinh, ca nhan. Sy tdn tai hai quy trinh thu 
tuc dang ky quyen sd hiin nha d va quydn 
SDD do hai he thd'ng co quan quan ly thuc 
hien da gay khdng it phidn ha cho td chiic. ho 
gia dinh, ci nhan trong qui trinh thyc hien 
cic quydn ciia minh dot vdi BDS Ii nhi, dat. 
Hon nira, didu nay cdn gay khd khan cho Nha 
nudc trong cdng tic quin ly thd'ng nhit ddi 
vdi nhi, dat vi tao ra trd ngai cho sy van hanh 
ciia thi trudng BDS cd td chiic d nudc ta. 

Thu sdu, mac dii Didu 57 Luat DD nam 
2003 dd cap xe td chirc tu van vd gii dat 
song cho den nay Nha nudc \'in chua cd cac 
quy dinh cu thd hda \-in de na>'. Vi vay, td 
chu'c tu \'a'n ve gia dat khdng thd tien hanh 
boat ddng tren thyc te do thie'u quy che phap 
ly vd td chirc vi boat ddng. Viec chua ra ddi 
he thd'ng td chuc tu van vd gii dit la mdt trd 
ngai Idn cho ngudi SDD thyc hien the chap 
quydn SDD va cac BDS khac trong quan he 
tin dung vdi ngan hang, td chuc tin dung. 
Hau qua la ngudn vdn diu tu ciia XH khdng 
thd tiep can dd sir dung cho cac nhu ciu phat 
trien. Hon nira viec thieu loiii hinh td chiirc tu 
vin chuyen nghiep vd gia da't cdn lao didu 
kien de cic nha diu co da't dai, "cd da't"... ep 
gia, nang gia BDS len qui cao so vdi gia tri 
thyc, gay ra tinh trang "sd't dat ao". lung 
doan thi trudng va lim cho ngudi mua bi 
thiet hai rat nhieu vd lgi Ich do phai mua 
BDS vdi gia ra't dit. 
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2. Mgt sd giai phap nh^m tiep tuc xay 
dung va hoan thien phap luat dat dai Viet 
Nam dap iing cac yeu cau hgi nhap va 
phat trien 

Thii nhdt, Nhi nudc cin tdng kdt, danh 
gia 6 nam thi hanh Luat DD nam 2003 nhim 
chi ra nhirng thanh cdng vi nhiing tdn tai, 
bit cap lam co sd cho viec nghien cii'u xay 
dyng Bg luat DD mdi. Bd luat DD ra ddi 
khdng chi la viec "phap dien hda" Luat DD 
nam 2003 d mire do cao hon mi cdn dd cap 
bao quit, thdng nhit viec quin ly vi SDD 
dap ling cic yeu ciu hdi nhap vi phit trien. 

Hon nira, viec nghien cii'u, xay dyng Bd 
luat DD cin quin triet quan diem, dudng ldi, 
chil truong cua Ding vd phat tridn KT trong 
ITnh vyc DD dugc ghi nhin trong cic Nghi 
quyet Dili hdi Dang toan qud'c Iin thur VIII, 
IX, X; cic Nghi quydt cua Ban Chap hinh 
trung uong Khda VIll, IX, X; ddng thdi dat 
trong bdi cinh xem xet cac yeu ciu phit trien 
khi Viet Nam trd thanh thinh vien chinh thiic 
cua To chirc Thuang mai the gidi (WTO). 

Thu hai, Nha nudc cin xiy dyng mdt dao 
luat vd dang ky BDS; trong dd thd'ng nhat quy 
trinh, thu tuc vd dang ky quydn sd hiru nhi d, 
cdng trinh xiy dyng va cic TS khic tren dat 
va dang ky quydn SDD. De dam bao tinh 
thd'ng nha't, thuan tien vd quin ly nha nudc 
ddi vdi BDS, tinh khi thi va khdng gay xio 
trdn vd chi tieu bien che cin giao nhiem vu 
dang ky BDS la nha d, dit d va cac TS khac 
gin lien vdi dat cho Van phdng dang ky 
quydn SDD true thudc nganh TN&MT thyc 
hien; ddng thdi ddi ten Van phdng dang ky 
quydn SDD thinh Van phdng dang ky BDS. 

Thu ba, dd PLDD cd thd giai quydt hii 
hda md'i quan he giira tang trudng KT vdi 
dam bao cdng bing XH vi BVMT trong ITnh 
vuc DD, Nha nudc cin xay dung va bd sung 
cac quy dinh nhim bao ve chat che vd'n dat 
ndng nghiep, kien quyet khdng chuydn dien 
tich da't trdng liia sang sir dung vao cac muc 
dfch khac. Viec chuydn dat ndng nghiep 
sang sir dung vao muc dfch khic phai dya 
tren quy hoach, kd hoach SDD da dugc cap 
cd thim quydn phe duyet. Hon nira, Nha 

nudc cin ban hanh co chd tao didu kien 
thuin Igi cho ngudi din va cdng luan giam sat 
viec tuan thii quy hoiich, kd hoach SDD ciia 
cic cip chfnh quyen d dia phuang. Trong 
trudng hgp cin thidt phii li'y dit ndng nghiep 
sang sir dung vao muc dich khic, trudc tien 
Nha nudc cin thu hdi dien tich dit ndng 
nghiep cd didu kien canh tic khd khan hoiic 
dien tfch dit ndng nghiep chua phen, biic mau 
cho nang suit thap; ddng thdi phii cd kd 
hoiich khai hoang, vd hda hoac tham canh 
tang vu, nang cao nang suit dd bii vao dien 
tich da't ndng nghiep bi giam sut. Nha nudc 
can ban hanh quy dinh budc doanh nghiep 
phii cd nghTa vu ddng gdp tai chinh dd Nha 
nudc thyc hien viec khai hoang, phuc hda... 
Ddng thdi, doanh nghiep - dd'i tugng hudng 
Igi tir viec thu hdi dat - phai cd trich nhiem 
Cling vdi Nha nudc, XH giai quyet "cdng an, 
viec lim" cho ngudi ndng dan bi mat dit SX 
thdng qua viec ddng gdp vd'n de tao quy giai 
quyet hoac trg cap thit nghiep cho ngudi 
ndng din. Viec sira ddi, bd sung quy dinh ve 
bdi thudng, hd trg vi tai dinh cu phai dya tren 
viee giii quyet hai hda lgi ich cua Nha nudc, 
doanh nghiep, chii diu tu vi ngudi bi thu hdi 
dit. Cd nhu vay chiing ta mdi mong xir ly 
dugc cac vudng mic, khd khan nay sinh tir 
viec ngudi dan bi mit dit SX. 

Thu tu, sira ddi, bd sung cic quy dinh vd 
didu tiet chenh lech vd dia td do DD tao ra tir 
chuydn muc dich SDD; theo dd cin cd co 
che didu tiet phin dia td chenh lech dugc tiio 
ra tir viec chuydn muc dich SDD ndng 
nghiep sang sir dung vao muc dich xay dyng 
nhi d thuong miii, khu dd thi v.v. Nha nudc 
vdi tu each dai dien chii sd hiiu dugc hudng 
30% phin dia td chenh lech nay dd diu tu 
cho cac muc dfch cdng ich ciia XH. Nha diu 
tu dugc hudng tir 50% - 60% phin dia td 
chenh lech niy do bd vd'n diu tu tiio ra. 
Ngudi ndng din dugc hudng tir 10% - 20% 
phin dia td chenh lech do cdng sure quan ly, 
cai tao DD. Khoan tidn nay coi nhu la phan 
hd trg cua nha diu tu dd giiip ngudi bi mit 
da't SX cd them kinh phf dd tim viec lam mdi 
dn dinh cudc sdng. 
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Bo sung cac quy dinh nhim xac lap cd 
che dong bd, cu the vd viec Nha nudc dieu 
tiet phin Igi nhuan tir DD tao ra ma khdng 
do su dau tu cua ngudi SDD mang lai dugc 
ghi nhan tai Didu 5 Luat DD nam 2003, cu 
the: (i) Dd'i vdi cac trudng hgp Nha nudc thu 
hdi da't d de xiy dung he thd'ng dudng giao 
thdng, he thd'ng co sd ha ting can thyc hien 
CO che da'u gia quyen SDD cho nhurng khu 
da't nim dgc cac true dudng giao thdng, he 
thdng CO sd ha ting cd vi trf die dia va kha 
nang sinh lgi cao. Trudc mit cin thuc hien 
CO che niy trong viec thu hdi dat md rdng, 
xay dyng cac tuyen phd mdi d khu vuc dd 
thi; theo dd, ngudi dan, doanh nghiep mud'n 
SDD d khu vyc sat mat tidn cua cac con 
dudng mdi md phai bd tidn mua quydn SDD. 
Cd nhu vay mdi dim bio dugc sy cdng bing 
ve lgi ich giura ngudi bi thu hdi da't vdi ngudi 
dugc hudng lgi tit viec thu hoi da't. Hon nita, 
ngin sach nha nudc cd them mdt ngudn thu 
ding kd dd chi tra bdi thudng cho ngudi bi 
thu hdi da't; (ii) Trudng hgp khdng thyc hien 
CO che da'u gia quydn SDD ddi vdi cic khu 
da't nim dgc nhiing con dudng mdi md thi 
Nha nudc cin nghien curu xay dyng, ban 
hanh va thuc thi chfnh sach thu thud dd'i vdi 

phan chenh lech ve gia tri BDS nha, dat ciia 
nhiing hd gia dinh sau khi md dudng trd 
thanh "hd mat phd". 

Thu ndm, Nha nudc can sira ddi, bd sung 
cac quy dinh hien hanh vd xir ly tinh trang 
quy hoach SDD "treo". Cac du an hoac quy 
hoach sau khi da dugc co quan nha nudc cd 
thim quyen xet duyet khdng trien khai thuc 
hien ma khdng cd ly do chfnh dang can kien 
quyet huy bd, thay the. Nen chang Chfnh 
phu can thanh lap To xir ly quy hoach "treo" 
vdi Bg TN&MT lam ndng cd't phdi hgp vdi 
cac bd, nganh trung Udng tang cudng thanh 
tra, kiem tra va xit ly quy hoach "treo". 

Nha nudc can cd che tai bao dam tfnh ky 
luat, ky CUdng trong viec tuan thu quy hoach, 
ke hoach SDD d cac dia phuong. 

Thii sdu, can bd sung cac quy dinh ve 
quy che thanh lap, td chiic va hoat ddng ciia 
td chiic tu van vd gii da't dd cac to chiic nay 
sdm di vao boat ddng dap ting nhu ciu cua 
XH va gdp phin thiic diy su phat trien thi 
trudng BDS nudc ta theo hudng cdng khai, 
minh bach. 

(Tiep theo trang 44 - Bdn ve viec uy quyen ...) 

2. Ngudi dd giao dich vdi ngudi khong 
cd quyen dgi dien cd quyen dan phuang 
chdm diit thUc hien, hogc hiiy bd giao dich 
ddn su dd xdc lap vd yeu cdu bdi thudng 
thiet hgi, trd trudng hgp ngudi do biet hogc 
phdi biet ve viec khong cd quyen dgi dien md 
vdn giao dich ". 

Hy vgng ring, qua bai viet nay nhung 
ngudi cd trach nhiem se cd nhung quy dinh, 

hudng din cu the dd cdng tic thi hanh an dan 
su dat hieu qua, gdp phin giir nidm tin cua 
ngudi dan vao he thd'ng phap luat ndi chung 
va phap luat ve thi hanh an dan su ndi rieng 
va dac biet hon la nhirng ngudi lam cdng tac 
thi hanh an dan su dang ngay dem mong mdi 
su ra ddi hoan hao ciia phap luat vd thi hanh 
an dan su. 
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