
NHUNG DIEM M()I CUA LUAT Ql 6 c TICH 2008 

Qude tich la the che phap ly vdi 
nhu-ng qui pham phap luat hinh thire 

va ndi dung, dieu chinh mdi quan he ve quyen 
va nghla vu giiJa ca nhan vdi Nha nude. 6 
Viet Nam, the che phap ly qude tich da trai 
qua nhieu giai doan phat trien. Tir nam 1975 
trd ve trudc, cac van de phap ly ve qude tich 
chu ye'u chiu sir dieu chinh ciia cac Sac lenh', 
Nghi quyet cua Uy ban Thudng vu Qude hdi. 
Sau khi thdng nhat dat nude, ngay 28 thang 8 
nam 1988, Qude hdi Viet Nam da thdng qua 
Luat Qude tich Viet Nam dau tien. Tuy dat 
thanh qua budc dau la tao co sd phap ly de 
dieu chinh tren dien rdng nhirng van de phirc 
tap ve qude tich, nhung sau mudi nam thuc 
hien, Luat Qude tich 1988 bde Id nhung bat 
cap, khdng dap lirng dugc ddi hdi ciia tinh 
hinh trong nude va tien trinh hgp tac qude te 
toan dien cua Viet Nam. Luat Qude tich 1998 
(gpi tat la Luat J998) ra ddi la ket qua ciia 
qua trinh phap dien hoa cac quy dinh ve qude 
tich tai Luat Qude tich 1988 va cac van ban 
khac. Luat gdm 42 dieu, co cau thanh 6 
chuong, giai quyet kha toan dien cac van de 
phap ly ve qude tich. Song, cung nhu Luat 
Qude tich 1988, sau mudi nam di vao cugc 
song, Luat 1998 da cho thay rd nhiJng han 
che can ban ve ca ndi dung Ian co che thuc thi 
che do phap ly qude tich Viet Nam, can dugc 
sira doi, bd sung, thay the bang luat mdi. 

I. NHUNG HAN CHE CAN SUA DOI, 
BO SUNC- CUA LUAT QUOC TICH 1998 

1. Thieu vSng cac quy dmh ve trinh 
tir, thii tuc giai quyet cac vain de phap ly 
qude tjch 

Trong quan he giCra Nha nude va ca 
nhan, qude tjch ludn la van de nhay cam, 
lien quan den khdng it nhu cau ca nhan va 
ddi hdi phai dugc dieu chinh bang the che 

• TS. Luat hoc, Khoa dao tao Th^n phan. Hoc vien Tir phap 
' Nhu Sac ienh .so' .'53/SL ngay 20 thang 10 nam 1943 
quy ilinh qude tich Viet Nam: Sac lenh 73/SL quy 
dinh ve nhftp qude tich Viet Nam... 

Le Mai Anh* 

phap ly toan dien ca ve ndi dung Ian trinh tu, 
thii tuc giai quyet cac van de phat sinh tir 
quan he qude tich. Cung \'di quy dinh xae 
lap quyen, nghia vu cua cac ben trong quan 
he qude tich, quy dinh dieu chinh hoat ddng 
quan ly nha nude cua cac co quan chirc nang 
trong ITnh \uc qude tich ddi hdi phai cu the, 
kha thi va cd hieu qua giai quyet thuc te mgi 
yeu cau ve qude tich ciia cdng dan, phat sinh 
trong va ngoai lanh thd Viet Nam. Nhung 
Luat 1998 hau nhu mdi chi dap ung dugc 
phan ndi dung cua the che phap ly qude tich, 
cdn quy trinh, thii tuc giai quyet mot each 
hieu qua cac van de phap ly dat ra trong 
quan he qude tich lai thieu vang nhiJng quy 
dinh cu the. Chang han, ddi vdi viec giai 
quyet yeu cau dugc hudng hay mat hoac trd 
lai qude tich Viet Nam. Luat 1998 mdi chi 
dirng d quy dinh ve ddi tugng, dieu kien 
dugc cd, bi mat hoac dugc trd lai qude tich 
Viet Nam, cdn cac van de ve hd so, trinh tu, 
thu tuc giai quyet cac yeu cau ndi tren chua 
dugc quy dinh trong ndi dung cua Luat. Day 
la han che can ban nhln tir ca hai gdc do, co 
cau va hieu qua dieu chinh thuc te' cua Luat 
Qude tich 1998. 

2. Thieu sir tuofng thich giira cac quy 
dinh trong the che phap ly qude t|ch, tao 
rao can ddi vdi cong tac quan ly nha nude 
ve qude tjch va viec hudng quyen Igi chinh 
dang cua cdng dan 

Luat 1998 khang dinh, ngudi cd qude 
tich Viet Nam la cdng dan Viet Nam, dugc 
Nha nude bao hd, bao ve quyen, Igi ich hgp 
phap tai Viet Nam cung nhu d nude ngoai, 
tren co sd nguyen tac quyen cd qude tich 
Viet Nam, binh dang ve quyen cd qude tich 
Viet Nam va nguyen tac mot qude tich. Ke't 
hgp vdi nhilng che dinh ve xae dinh. giiJ, 
thay ddi, cham dut qude tich Viet Nam, cac 
nguyen tac qude tich ndi tren la nen tang 
phap ly CLia che do phap ly qude tich, phu 
hgp vdi bdi carjh chinh tri - kinh te - xa hdi -
phap luat CLia Viet Nam tai timg thdi ky phat 
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trien dat nude va Wkim chi nam" cho \'iec 
giai quyet cac van de ve qude tich. 

Tren binh dien quan he qude te, Vief 
Nam thuoc nhom c/noc gia co che'dp phap ly 
theo truyen thong mot c/uoc tich. Qua mudi 
nam thuc hien, vudng mac chu yeu lien quan 
de'n nguyen tac mot qude tich, quy dinh tai 
Dieu 3 (Nha tutac Ccjng hoa xd hoi chii 
nghia Viet Nam cong nhan cong dan Viet 
Nam CO mot c/uoc tich Id quoc tich Viet 
Nam) va mot sd quy dinh thudc che dinh xae 
dinh, cham dot, thay ddi qude tich Viet 
Nam. Ve nguyen ly, Dieu 3 xa cac quy dinh 
lien quan ve hudng, mat qude tich Viet Nam 
trong Luat 1998 cd y nghia xae lap ''Che dp 
phap ly mot c/uoc tich, khong co ngoai le", 
theo dd, cdng dan Viet Nam khi gia nhap 
qude tich nude ngoai phai xin thdi hoac mat 
qude tich Viet Nam, cdn ngudi nude ngoai 
gia nhap qude tich Viet Nam budc phai tir bd 
qude tich gdc. Nhung tren thuc te, Dieu 3 lai 
khdng tuong thich vdi cac quy dinh ve cd. 
mat, trd lai qude tich Viet Nam (vi du. cong 
ddn Viet Nam gia nhap qude tich nirdc ngoai 
khdng duong nhien mat qude tich Viet Nam) 
hoac quy dinh khac vdi Dieu 3 (vi du. tie em 
Viet Nam dii'Oc ngifdi nii'd'c ngodi nhan lam 
con nudi vdn gidqudc tich \ iet Nam - khodii 
I Dieu 30; tie em Id ngudi nude iigodi difpc 
cdng dan Viet Nam nhdn lam con nuoi difpc 
gia nhap qude tich Viet Nam - khodii 2 Dieu 
30; ugifdi lufdc ngodi gia nhap qude tich Viet 
Nam vdn giu' qude tich nifdc ngodi trong 
trifdng hop dac biet, do Chu tich nudc quvet 
dinh - khodn 3 Dieu 20). He luy cua mau 
thuan nay la sir hien dien cua nhiJng "ngoai 
le bat dde di". vdi tinh trang cdng dan Viet 
Nam ddng thdi cd qude tich nude ngoai ngay 
cang gia tang. Cd the nhan thay, ngay tir khi 
Luat 1998 bat dau cd hieu lire thi hanh thi 
nguyen tac mot qude tich da khd ap dung, 
gay khdng it khd khan cho co quan chirc 
nang va gay phiic tap cho ca nhan khi phai 
chirng minh sir rd rang \e dia vi phap ly ciia 
minh trong cac mdi quan he phap luat. Tren 
phuong dien chinh sach phap luat, Luat 1998 
chira thuc sir tao thuan Igi de cdng dan Viet 
Nam d nude ngoai cd dieu kien hudng quyen 

va thirc hien nghla vu cdng dan trong dieu 
kien song xa td qude. Day la thuc tien khong 
the keo dai. \'l anh hudng khdng nhd den tien 
trinh hdi nhap khu virc va qude te' cua Viet 
Nam trudc mat cung nhu ve lau dai. 

Tuong tu. CO che ap dung nguyen tac 
quyen cd qude tich theo Luat 1998 gay trd 
ngai cho bd phan ngudi khdng qude tich da 
cu trii dn dinh, lau dai d Viet Nam. Cu the, 
tuy da khang dinh ngay d khoan 1, Dieu 1 va 
dugc cu the' hoa d Dieu 8 ve quyen cd qude 
tich Viet Nam ciia ca nhan {Nha nude Cong 
hod xd hdi chu nghla Viet Nam tao dieu kien 
cho tie em sinh ra tien lanh thd Viet Nam deu 
cd qude tich vd nluTng iigitdi khdng qude tich 
thudng trii d Viet Nam ditcfc nhap quae tich 
\ let Nam theo quy dinh ciia Luat nay), nhung 
do Luat quy dinh viec cd qude tich Viet Nam 
cua ddi tugng nay lai gidng vdi trudng hgp 
ngudi nude ngoai gia nhap qude tich Viet Nam 
(khodn I. Dieu 20), tru mot sd trudng hgp theo 
quy dinh tai khodn 2 Dieu 20~, do dd, khi ap 
dung Dieu 20 de dieu chinh viec gia nhap qude 
tich Viet Nam cho ca hai ddi tirgng nay lai gap 
khd khan, vl cdng ddng ngudi klidng qude tich 
tai Viet Nam thudng khd cd khii nang dap irng 
nhirng dieu kien ma phap luat Viet Nam quy 
dinh de dugc gia nhap qude tich Viet Nam. Tir 
khi Luat 1998 cd hieu luc den nay, quy dinh ve 

" So lugng ngudi khong qude tich hoac khdng rd qude 
ticii hien dang cu trii d Viet Nam kha nhilu. chii yeu 
la sd dan di cu cua Lao. Campuchia, hien cu trii d khu 
\'Uc mien niii. bien gidi phi'a biic, phi'a tay va phi'a lay 
nam. Cdng ddng dan cu nay phin Idn thudc ddi tugng 
ngheo. trinh do dan trf thap. dieu kien sdng cdn nhieu 
khd khan. Nhi^u ngudi trong sd nay khdng cd bat cir 
loai giay td phap ly gi de' chirng minh qude tich gdc 
Campuchia. Dai loan. Trung Qude... TCr dac diem 
nay. da sd hd so xin nhap qude tich Viet Nam chua 
dap lirng dugc didu kien ma lluat 199R quy dinh. Theo 
con sd thdng ke ciia Bd Tu phap. tir thang 1 nam 1999 
den nay, inai chi cd khoang gSn 300 trudng hgp ngudi 
khdng qude tich dugc gia nhap qude tich Viet Nam, 
chu yeu tap trung tai thanh phd Hd Chi Minh vii cac 
tinh phia nam. (Xem tlieni "Vein de ngirifi khong quae 
lich a Viet Nam va liirdiig gidi qiiyci"- TliS. Nguyen 
Van Toan. Phd Vu trudng Vu Hanh chinh - Tu phap -
Bd Tu phap, Hdi thao "Nlimig van de ca ban cua 
Liiqt Quae tich nd,<i 2008. Ha Ndi. 17-18 thang 11 
nam 2008 - Konrad. Adenauer. Stiftung. 
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gia nhap qude tich Viet Nam ciia Luat 1998 
ddi vdi cdng ddng ngudi khdng qude tich, da 
cu trii lau dai d Viet Nam dudng nliu trd thanh 
"Luat treo", bdi tren thiJc te, phan ddng trong 
cdng ddng ngudi khdng qude tich van chua cd 
CO hdi de nhan qude tich Viet Nam. 

3. Hoat dgng thieu hieu qua cua co 
quan chuc nang trong quan ly nha nude 
ve qude tjch 

Luat 1998 da hinh thanh he thdng the 
che cd chire nang quan ly nha nude ve qude 
tich'. Tuy nhien, hieu qua hoat ddng quan ly 
nha nude ve qude tich trong van hanh thi;c te 
cua he thdng nay cdn han che. Chang han. 
cdng tac luu trtJ thdng tin tir lieu ciia co quan 
chu'c nang chua tot; giira cac co quan trong 
toan he thdng chua cd su ket ndi chuyen 
nghiep, dan den viec hd trg, phdi hgp kem 
hieu qua khi tham gia giai quyet cdng tac 
qude tich. Don gian nhu viec luu trfr, cung 
cap va tdng ket nhirng sd lieu can thiet \e 
tinh trang qude tich cua cdng ddng ngudi 
Viet Nam dinh cu d nude ngoai va thdng sd 
can thiet ve ngudi khdng qude tich d Viet 
Nam cung khdng cd so lieu hoan toan tin 
cay. Ngay ca Bd Tu phap, co quan dau mdi 
quan trgng trong giai quyet nhieu van de 
phap ly ve qude tich ciing chua cd eo sd dir 
lieu chung ve qude tich. Hay nhu hoat ddng 
xet va cap cac loai giay td ve qude tich cho 
cdng dan Viet Nam ciia co quan ngoai giao, 
lanh stj gap nhieu khd khan va mac dii can 
dugc hd trg lit phia cac co quan trong nude, 
nhu Bd Cdng an, Bd Tu phap, Uy ban nhan 
dan tinh, thanh phd true thudc trung uong, 
nhung chinh cac eo quan nay nhieu khi ciing 
khdng de dang dap ung dugc, vl khdng the: 
cung cap thdng tin chinh xae ddi vdi nhirng 
yeu cau xae minh. 

Ngoai ra, d gdc do thii tuc, van de thdi 
han giai quyet cac yeu cau ve qude tich theo 
Luat 1998 cdn kha dai. Theo Dieu 38, "Thdi 

han gidi quyet don xin nhap quoc tich Viet 
Nam khong qua mudi hai ihdng, don xin thdi 
qude tich Viet Nam, xin trd lai quoc tich Viet 
Nam khdng qua sau thdng, ke tic ngay Uy 
han nhdn ddn tinh, thanh phd true thudc 
trung itc/ng hoac co quan dai dien ngoai 
giao. CO quan lanh sU ciia Viet Nam d nitdc 
ngodi nhdn dii hd so hop le. Thdi han gidi 
quyet don xin cap giay chiing nhdn cd qude 
tich Viet Nam, giay xdc nhdn mat qude tich 
Viet Nam khong qua chin muai ngay, ke tic 
ngay Uy han nhdn ddn tinh, thanh phd true 
thudc trung uong hoac co quan dai dien 
ngoai giao, co quan lanh sU cua Viet Nam 
d nude ngodi nhan du hd so hop le". 
Nhung han dinh 12 thdng (ddi vdi gia nhap 
qude tich Viet Nam), 6 thdng (ddi vdi yeu 
cau dugc xin thdi qude tich Viet Nam), 3 
thdng (ddi vdi yeu cau xi.i cap giay td 
chiing nhan cd, mat qude tich Viet Nam) 
nhu trong Luat quy dinh trd nen khdng phu 
hgp vdi yeu cau chung ve cai each thii tuc 
hanh chinh hien nay. Do vay, song song 
vdi nil ngan thdi gian giai quyet cac cdng 
viec ve qud'c tich, van de ddi mdi trinh tu, 
thii tuc trong quan ly nha nude ve qude tich 
can dugc sira ddi theo hudng don gian, minh 
bach, tao thuan Igi cho cdng dan, khac phuc 
nhirng thii tijc phien ha, trd ngai cho viec 
thirc hien quyen va nghla vij cdng dan trong 
llnh vuc quoc tich^. 

II. NHUNG DIEM MC)I CUA LUAT 
QUOC TICH 2008 

Thuc hien Nghi quyet ,sd 11/2007/QH12 
ngay 21/11/2007 ciia Quoc hdi ve Chuong 
trinh xay dung luat, phap lenh ciia Qud'c hdi 

' Chuong 5 Luat 1998 quy dinh. cac ca quan cd tham 
quyen giai quyet cac van dS v6 qude tich gdm: Qud'c 
hdi. Chii tich nude. Chinh phu. Bd va cac eo quan 
ngang Bd. Uy ban nhan diin tinh. thanh phd true thudc 
trung uong. co quan dai dien ngoai giao, lanh su ciia 
Viet Nam d nude ngoai. 

Chang han. lien quan den yeu cau ve phieu ly lich tu 
phap. khi xin nhap qude tich Viet Nam. ngudi nude 
ngoai cd thdi gian thudng trii d Viet Nam phai ndp 
phieu do co quan cd tham quySn cua Viet Nam tai nai 
thudng trii cap. Tren thuc te. phieu nay do Sd Tu phap 
cap tren co sd ket qua tra ciiT.i tir cac dii' lieu ciia co 
quan cong an. Trong khi dd. khi tiep nhan hd so xin 
nhap qude tich Viet Nam. Sd Tu phap phai ed van ban 
de nghi co quan cdng an xae minh ve nhan than. Yeu 
eSu ndp phieu ly lich tu phap la ddng tac khdng can 
thiet. lap lai viec xic minh ciia eo quan cdng an, gay 
mail thdi gian. anh hudng den thdi han giai quyet hd so. 
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nhiem ky khoa XII (2007 - 2011) va nam 
2008, Chinh phu da chi dao Bd Tu phap chu 
tri, phdi hgp \'di cac co quan hiru quan xay 
dung du an Luat Qud'c tich Viet Nam (sira 
ddi). Tai ky hgp thu tu, Qud'c hdi khoa XII 
(ngay 23 thang 11), Luat Qud'c tich Viet 
Nam nam 2008 (ggi tat la Luat 2008) da 
dugc thdng qua. Luat gdm sau chuong, bdn 
muoi bdn dieu, bat dau cd hieu lire tir ngay 
01 thang 07 nam 2009. Tu tudng chi dao 
chung cua qua trinh soan thao, sira ddi, bd 
sung Luat 2008 la tao tinh kha thi ve che dg 
phap ly qude tich Viet Nam, tao co sd phap 
ly chat che cho hoat ddng bao hd ciia Nha 
nude ddi vdi quyen va Igi ich hgp phap. 
chinh dang cua cdng dan Viet Nam d nude 
ngoai, ke thira, phat trie;n nhiJng gia tri ciia 
phap luat qud'c tich Viet Nam da dugc thuc 
tien kiem nghiem, gdp phan hoan thien the 
che phap ly qud'c tich Viet Nam, phu hgp vdi 
dieu kien phat trien hien tai va tuong lai. 

1. Bo sung cac quy dinh nh^m hien 
thirc hoa va tang cudng nang lire, hieu qua 
giai quyet cac vain de phap ly ve quoc tich 
ciia cac co quan nha nude 

Nhu da neu, Luat 1998 chu yeu chii 
trgng xay dung cac quy dinh \'i ndi dung de 
xae dinh quyen, nghla vu ciia ca nhan trong 
viec hudng, mat, trd lai qude tich Viet Nam 
va trong quan he vdi Nha nude Viet Nam. 
Tren thuc te, khi eo quan chire nang giai 
quyet cac yeu cau' ve qude tich thi diem 
vudng mac lai nam d khau trinh tu, thii tiic 
khdng rd rang. VI vay, Luat 2008 tuy van giir 
sau chuong nhu Luat 1998 nhung cd su ddi 
mdi can ban ve eo cau theo hudng bo sung 
cac quy dinh ve trinh tu, thu tuc, tham quyen 
cua CO quan chiifc nang trong giai quyet viec 
xae lap, giir. thay ddi va cha'm dih qude tich 
Viet Nam. Cd the hinh dung ccf cau ciia Luat 
mdi la su ket hgp giCra quy dinh ve ndi dung 
vdi quy dinh \'e trinh tu, thii tuc ddi vdi 
nhirng che dinh eo ban. Tren phuong dien 
tdng the, viec xae dinh, cham diil, trd lai 
qud'c tich Viet Nam dugc dieu chinh bdi cac 
quy dinh cd ket cau phap ly theo md hinh: 
(I) Cdc qu\ dinh dieu chinh viec xdc dinh 
ddi tUdng dUdc hudng, md't. trd lai, ddng ky 

giu qud'c tich Viet Nam; (2) Quy dinh ve 
dieu kien phdp ly md dUdng sU phdi thoa 
man khi gia nhap, xin thdi, xin giu, xin tra 
lai qude tich Viet Nam; (3) Quy dinh ddi vdi 
hd so de gidi quyet cdc yeu cau ve qud'c tich; 
(4) Quy dinh dieu chinh trinh tU, thu tuc gidi 
quvet yen can ve qud'c tich. Ndi dung chinh 
cua nhirng bd sung, sua ddi mot sd che dinh 
can ban trong Luat 2008 nhu sau: 

a) Ddi vdi viec gia nhap qude tich Viet 
Nam 

- Ngudi mudn \'a sau khi dugc gia nhap 
qud'c tich Viet Nam phai cd hg, ten bang 
tieng Viet Nam de tao thuan Igi cho ca nhan 
giao tiep trong cac mdi quan he xa hdi va 
tranh phirc tap cho cdng tac quan ly dan cu 
CLia cac CO quan chiic nang. 

- Ngudi xin gia nhap qud'c tich Viet Nam 
phai cd hd so (lam thanh 02 bd), vdi day du 
cac tai lieu chung minh y chi mudn trd thanh 
cdng dan Viet Nam va da thoa man day du 
dieu kien de trd thanh cdng dan Viet Nam theo 
quy dinh ciia phap luat Viet Nam (Dieu 20). 

- Co quan dau mdi va eo quan cd thaim 
quyen giai quyet nguyen vgng gia nhap qud'c 
tich Viet Nam gdm: Sd Tu phap, co quan 
cdng an tinh, thanh phd true thudc trung 
uong. Chit tich Uy ban nhan dan tinh, thanh 
phd true thugc trung uong, Bd Tu phap, Bd 
Ngoai giao, co quan dai dien ciia Viet Nam d 
nude ngoai, Thii tudng Chinh phii, Chii tich 
nude (Dieu 21). 

- Thdi gian giai quyet ddi vdi yeu cau 
mudn gia nhap qud'c tich Viet Nam la 9 
thang, rut ngan hon 3 thang so vdi Luat 1998. 

b) Ddi vdi viec trd lai qud'c tich Viet 
Nam 

Luat 2008 danh Muc 3 - Chuong 2, ti( 
Dieu 23 de'n Dieu 25 di bd sung quy dinh 
dieu chinh viec trd lai qud'c tich Viet Nam, 
cu the: 

- Neu Luat 1998 chi cho phep nhung 
ngudi xin hdi huong ve nude, ngudi cd vg, 
ehdng, con, cha hoac me la cdng dan Viet 
Nam, ngudi ed cdng lao ddng gdp cho sir 
nghiep xay dung \a bao ve Td quoc Viet Nam 
\'a cd Igi cho Nha nude Cdng hoa xa hdi chii 
nghla Viet Nam dugc phep trd lai qud'c tich 
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Viet Nam thi Luat 2008 bd sung them, ngudi 
dang thuc hien hoat ddng dau tu ve Viet 
Nam. ngudi da thdi qud'c lich Viet Nam de 
nhap qude tich nude ngoai nhung khdng 
dugc nhap qude tich rude ngoai va ngudi da 
bi tudc qud'c tich Viet Nam (sau it nhd't 5 
nam, ke tir ngay bi tudc qud'c tich mdi duoc 
xem xet cho trd lai qude tich Viet Nam), cd 
the dugc trd lai qude tich Viet Nam. Rieng 
trudng hgp ngudi Viet Nam dinh cu d nude 
ngoai, cd the van dung quy dinh tai khoan 2 
Dieu 13 de giai quyet viec cho trd lai qud'c 
tich Viet Nam. 

- Ve hd so, Luat 2008 yeu cau duong su 
phai hoan ta't day du cac loai giay td ca nhan, 
nhu don xin trd lai qud'c tich Viet Nam, giay 
khai sinh, ban khai ly lich, phieu ly lich tu 
phap, giay td chung minh dii dieu kien trd lai 
qud'c tich Viet Nam va giay td chii'ng minh 
da cd qude tich Viet Nam. Ve trinh tu, thii 
tuc va tham quyen giai quyet, Luat 2008 
phan biet rd duong su dang dinh cu d nude 
ngoai vdi dang d Viet Nam: 

(1) Trudng hgp duong sir cu trii d Viet 
Nam thi Sd Tu phap se la co quan dau mdi 
tie'p nhan hd .so va chuyen qua eo quan cdng 
an tinh, thanh phd true thudc trung uong xae 
nhan cac van de ve nhan than. Theo quy dinh. 
Sd Tu phap tiep nhan lai hd so tir co quan 
cdng an, giri Chu tich Uy ban nhan dan tinh 
xem xet, ket luan va de xuat len Bd Tu phap. 
Sau khi da hoan thien qua cac giai doan neu 
tren, hd so dugc Bd trudng Bd Tu phap bao 
cao Thii tudng Chinh phii de Thii tucSng trinh 
Chii tich nude xem xet, quyet dinh. Tdng thdi 
gian quy dinh de cac co quan giai quyet \iec 
trd lai qude tich Viet Nam ddi vdi ddi tugng 
nay khoang tir 60 den 80 ngay. 

(2) Trudng hgp duong su cu trii d nude 
ngoai thi co quan diiu mdi tiep nhan \a kiem 
tra hd so la co quan dai dien ciia Viet Nam d 
nude sd tai, sau dd chuyen de'n Bd Ngoai 
giao Viet Nam de chuyen ve Bd Tu phap. 
TliLi tuc tien hanh sau khi qua Bd Tu phap 
hoan toan gidng vdi trudng hgp duong sir cu 
trii a Viet Nam. Thdi gian giai quyet trudng 
hgp nay cung tuong tu nhu trudng hgp duong 
sir d trong nude. 

f) Ddi vdi viec xin thdi qude tich Viet 
Nam 

- Hd so xin thdi qude tich phai lap thanh 
hai bd, duong su phai ed day dii giay td 
chung minh thudc dien du dieu kien de giai 
quyet cho thdi qud'c tich. nhu gia'y td chirng 
minh khdng ng thue hoac tuy da la cdng 
chu'c da nghi huu, bi bai nhiem. mien nhiem. 
giai ngii... nhung xin thdi khdng lam phuong 
hai de'n Igi ich qude gia ciia Viet Nam, chang 
han viec xin thdi qud'c tich Viet Nam khdng 
dan de'n lam Id bi mat qude gia hoac trai vdi 
quy dinh ciia nganh. Trinh tu, thii tuc giai 
quyet xin thdi qud'c tich cd sir phan biet 
trudng hgp duong sir d Viet Nam vdi duong 
sir d nude ngoai. Khi duong sir d nude ngoai 
se thdng qua dau mdi la co quan dai dien ciia 
Viet Nam d nude ngoai hoac neu hd so da 
hoan tat thi cd the nop thang cho Bd Tu phap 
Viet Nam. Cac co quan: Sd Tu phap, Chii 
tich Uy ban nhan dan cap tinh, Bd Ngoai 
giao, Bd Cdng an tuy theo chuc nang ciia 
timg CO quan, tham gia giai quyet viec cho 
thdi qude tich theo yeu cau cua cdng dan. 
Khi hd so da dugc hoan tat, Bd trudng Bd Tu 
phap thira uy quyen Thii tudng Chinh phu ky 
Td trinh trinh Chit tich nude xem xet, quyet 
dinh. Thdi gian de: giai quyet viec cho thdi 
qude tich la 85 ngay. 

.:/) Ddi vdi vice tudc qude tich Viet Nam 
Cung nhu Luat 1998, Luat mdi xae dinh 

rd, ''Cdng ddii Viet Nam eu trii d nUde ngodi 
cd the hi tudc qude tich Viet Nam, neu cd 
hanh vi gay phuong hai nghiem trong den 
nen doe lap ddn tdc, de'n sU nghiep xay ditng 
vd bao ve Td qude Viet Nam hoac den uy tin 
ciia nude Cdng hod xd hdi chii nghia Viet 
Nam" (khoan 1 Dieu 31). Tudc qude tich 
cLia mot ca nhan phai can cu vao hd so kien 
nghi tudc qud'c tich (dugc lam thanh hai bd, 
trong dd gdm cac giay td, nhu don, thu td 
cao hoac ban an cua tda an da cd hieu lire 
phap luat xet xir ve hanh vi quy dinh tai 
khoan 1 Dieu 31, Van ban kien nghi ciia Uy 
ban nhan dan cap tinh, co quan dai dien Viet 
Nam d nude ngoai hoac tda an). Viec giai 
quyet tudc qudt tich Viet Nam thuc hien 
theo ba budc: 
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- Budc mot, Luat danh 15 ngay de Uy 
ban nhan dan tinh hoac co quan dai dien cua 
Viet Nam d nude ngoai thuc hien viec xae 
minh ve hanh vi vi pham ciia mot ngudi cd 
the bi xir ly tudc qud'c tich Viet Nam; 

- Budc hai, trong khoang thdi gian 30 
ngay, ke tir khi nhan dugc hd so kien nghi 
tudc qude tich cua Uy ban nhan dan tinh hoac 
cua toa an, co quan dai dien Viet Nam d nude 
ngoai, Bd Tu phap, Bd Cdng an va cac bd lien 
quan lam thii tuc thaim tra hd so va bao cao 
Thu tudng Chinh phii de; trinh Chit tich nude 
quyet dinh viec tudc qude tich; 

- Budc ba, trong thdi han 20 ngay ke tir 
khi nhan dugc de nghi ciia Thu tudng Chinh 
phii, Chu tich nude xem xet va giai quyet 
viec tudc qud'c tich. 

2. The che hoa cac ngoai le, tao co che 
mem deo trong thuc hien che do phap ly 
mot quoc tjch 

Can khang dinh rang, nen tang the che 
cua che do phap ly qude tich Viet Nam 
khdng cd nhieu thay ddi so \'di Luat 1998. 
Che do phap ly qude tich theo Luat 2008 \an 
tren CO sd nguyen tac mgt qude tich, cd sir 
dieu chinh hgp ly bang viec phap dien hoa 
cac trudng hgp dugc coi la ngoai le cua 
nguyen tac mgt qud'c tich. Dieu 4 xae dinh: 
"Nhd nude Cdng hod .\d hdi chii nghia Viet 
Nam cong nhdn cdng ddn Viet Nam cd mot 
qude tich Id qude tich Viet Nam, trif trudui> 
hop Ludt nay cd c/iiv dinh khac ". Quy dinh 
tren bao ham hai ndi dung chinh: (1) Tai 
khang dinh che do phap ly mgt qude tich: (2) 
xae lap co che dieu chinh phap ly nhirng 
trudng hgp ngoai le trong dd, cdng dan Viet 
Nam dang ddng thdi cd qude tich nude 
ngoai. Nhung trudng hgp thudc pham vi dieu 
chinh CLia Dieu 4 bao gdm: 

a) Ngiuyi Viet Nam dinh cU d nude 
ngodi, cd qude tich nudc ngodi, ddng ky giu 
qude tich Viet Nam deed hai qud'c tich 

Tlieo khoan 2, Dieu 13: "Ngudi Viet 
Nam dinh cu d nudc ngodi md chua mat 
qude tich Viet Nam theo c/iiy dinh ciia phdp 
ludt Viet Nam trUdc ngay Liicit nay cd hieu 
luc till vdn cdn cfud'c lich Viet Nam vd trong 
thdi han 5 nam, ketii' ngdy Ludt ndy cd hieu 

life, phdi ddng ky vdi cd quan dai dien Viet 
Nam d nUde ngodi de giu qud'c tich Viet 
Nam... ". Viec dang ky giir qud'c tich Viet 
Nam theo Dieu 13 cd the cd nhirng he qua 
phap ly khac nhau: 

- Ca nhan dang ky giir qude tich Viet 
Nam cd the bi mat qud'c tich nudc ngoai; 

- Ca nhan dang ky giO qud'c tich Viet 
Nam nhung se khdng bi mat qude tich nudc 
ngoai; 

- Het thdi han 5 nam, ca nhan khdng cdn 
qude tich Viet Nam, nhung mat qude tich 
•Viet Nam do da het thdi han luat cho phep 
dang ky giir qud'c tich thi van ed the cd lai 
qud'c tich Viet Nam theo each thuc trd lai 
qud'c tich Viet Nam {khodn 3 Dieu 26). 

Cac quy dinh da neu cho phep cdng dan 
thuc hien quyen dugc lira chgn qud'c tich Viet 
Nam va neu viec lira chgn giir qud'c tich Viet 
Nam khdng bi budc phai mat qud'c tich nudc 
ngoai thi duong nhien, ca nhan dd ddng thdi 
cd hai qud'c tich. Luu y, khdng nen quan niem 
quyen lira chgn ma Luat 2008 danh cho ca 
nhan trong trudng hgp nay ngang bang vdi 
thaim quyen xae dinh tu each cdng dan ciia 
Nha nude, bdi quyen dd van bi rang budc bdi 
nhung dieu kien phap ly nhat dinh trong phap 
luat Viet Nam va phap luat nudc ngudi hai 
qud'c tich dinh cu. Su edi md ciia Luat mdi 
theo hudng nay phii hgp vdi nguyen vgng va 
hien trang chung ciia cdng ddng ngudi Viet 
Nam dinh cu d nudc ngoai, phii hgp vdi Nghi 
quyet 36 Bd Chinh tri ve cdng tac ddi vdi 
ngudi Viet Nam d nudc ngoai. 

b) Ngudi nudc ngodi gia nhap qud'c tich 
Viet Nam nhirng khdng phdi thdi qud'c tich 
nudcngodi 

Theo khoan 3 Dieu 19, ngudi nhap qud'c 
tich Viet Nam thi phai thdi qude tich nudc 
ngoai, trii trudng hgp la vp, ehdng, cha de, 
me de hoac con de ciia cdng ddn Viet Nam, 
Id ngUdi cd cdng lao dac biet ddng gdp cho 
sU nghiep .\dy dung vd bao ve To qud'c Viet 
Nam hoac cd Igi cho Nhd nudc Cong hoa xa 
hoi chii nghla Viet Nam, trong trUdng hdp 
dac biet, dugc Chii tich nude cho phep. So 
vdi trudng hgp hai qud'c tich ciia ngudi Viet 
Nam dinh cu d nudc ngoai thi trudng hgp 
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nay se khdng phat sinh nhieu tren thuc tiln, 
vl̂  bi rang budc bdi dieu kien dac biet, phai 
cd su ddng y cua Chii tich nudc va phai cam 
ket viec giu qude tich nudc ngoai khdng can 
trd xiee thiic hien quyen. nghia \u co ban 
ciia cdng dan Viet Nam. 

c) Ngudi xin trd lai qude tich Viet Nam 
vd dugc Chii tich nudc cho phep giu qud'c 
tich nude ngodi 

Khoan 5 Dieu 23 Luat 2008 neu id, 
ngudi dugc trd lai qud'c tich Viet Nam thi 
phai thdi qude tich nudc ngoai, trir nhiing 
ngudi sau day, trong trudng hgp dac biet, 
neu dugc Chii tich nudc cho phep: 

- La vg, ehdng, cha de, me de. con de 
CLia cdng dan Viet Nam; 

- Cd cdng lao dac biet, ddng gdp cho su 
nghiep xay dung va bao ve td qud'c; 

- Cd Igi cho Nha nudc Cdng hoa xa hdi 
chii nghla Viet Nam. 

Trudng hgp nay cung tuong tu nhu trudng 
hgp giiJ qude tich gdc ciia ngudi nudc ngoai 
khi xin gia nhap qud'c tich Viet Nam va ca 
nhan phai cam ket \iee giu qud'c tich nudc 
ngoai khdng can trd \'iec thuc hien quyen, 
nghia vu eo ban cua cdng dan Viet Nam. 

d) Hai qud'c tich ciia tie em trong quan 
he xin, nhdn con nudi 

Theo khoan 1, Dieu 37 thi, tie em la cdng 
dan Viet Nam, dugc ngudi nudc ngoai nhan 
lam con nudi van giir qud'c tich Viet Nam. 
Quy dinh nay nham dam bao quyen dugc cd 
qud'c tich Viet Nam ddng nghla \'d'i viec tie 
em van cd dugc su bao hd ciia Nha nudc Viet 
Nam khi d nudc ngoai, tranh cho tie em roi 
vao tinh Irang khdng qude tich kiii vl ly do 
nao dd ma chua hoac khdng cd qude tich theo 
cha, me nudi. Nhung neu qude gia ma cha, 
me nudi la cdng dan chap nhan cho con nudi 
la ngudi nudc ngoai duoc gia nhap qude tich 
nudc sd tai ma khdng budc phai thdi qude 
lich Viet Nam thi tie em dd se cd hai qud'c 
tich. Day la thuc te khach quan \1 phap luat 
Viet Nam khdng cd hieu lire ddi vdi xae dinh 
qud'c tich nudc ngoai cho tre em Viet Nam 
duoc ngudi nudc ngoiii nhan lam con nudi. 

Tuong tu. trudng hgp tre em la ngudi 
nudc ngoai, dugc cdng dan Viet Nam nhan 
lam eon nudi (khoan 2 Dieu 37) se duong 
nhien cd qude tich Viet Nam tren co sd hieu 
luc cua quyet dinh cdng nhan \iec nudi con 
nudi do co quan cd tham quyen ciia Viet Nam 
cap. Ve CO ban, hai trudng hgp nay Luat 2008 
ke thira tir quy dinh cua Luat 1998. 

e) Tre em Viet Nam co hai qud'c tich do 
CO su xung dot ve phdp ludt qude tich giua 
\ iet Nam vd cdc nudc 

Nham dam bao tdi da quyen cd qude 
tich Viet Nam cua ca nhan. tai khoan 2 Dieu 
16, Luat 2008 ghi nhan tinh trang hai qud'c 
tich cLia tre em trong trudng hgp cha hoac 
me la cdng dan Viet Nam, ngudi kia la ngudi 
nudc ngoai: Tre em sinh ra d nudc ngoai, ben 
canh qude tich nudc ngoai (theo huyet thdng 
hoac noi sinh). se cd qud'c tich Viet Nam khi 
cd su thoa thuan bang \an ban ciia cha me, 
cdn neu tie em nay sinh ra tai Viet Nam vira 
cd the cd qud'c tich nude ngoai, vira duong 
nhien cd quoc tich Viet Nam, dii cha me 
khdng ihoa thuan dugc bang \an ban. 

Tuu chung lai, so \di cac \'an ban phap 
luat qude tich tir nam 1945 den nay, Ian dau 
tien, che do phap ly mgt qude tich ciia Viet 
Nam dugc hoan thien theo co che mem deo, 
ndi rdng dien nhung ngudi dugc hudng "Quy 
(he coiig ddn kep ". Quy che nay ciia ca nhan 
thudng la nguyen nhan dan den xung dot ve 
thaim quyen giai quyet cac van de qude tich 
giua Viet Nam \di qude gia lien quan. Trong 
Luat 2008, quan diem chung \e \an de cdng 
dan Viet Nam ddng thdi cd qude tich nudc 
ngoai dugc giai quyet theo dieu udc qud'c te 
ma Cdng hoa xa hdi chii nghla Viet Nam la 
thanh \ ien \ a neu trong trudng hgp chua cd 
dieu udc qude te thi dugc giai quyet theo tap 
quan va thdng le qude te' (khodn I Dieu 12). 
Tiip quan qude te de cap tai quy dinh nay 
chinh la nguyen tdc qude tich hUii hieu (qude 
tich ma ca nhan gan bd han so vdi qud'c tich 
khac. Cd nhieu tieu chi de danh gia su gan 
bd thuc chat, chat che giiJa ca nhan vdi mgt 
trong sd qude tich hien dang tdn tai, nhu thdi 

(Xem tiep trang 19) 
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hien p)hap Lien Xd, xda bd ndi dung "Cac iiy 
vien Uy ban Giam sat hien phap Lien Xd bay 
td sir lo ngai trudc didn bien tinh hinh"; cat bd 
doan Tuyen bd ndi ve viec Uy ban nghi ngd 
thdng tin vd viec M.S. Gorbachev khdng cdn 
kha nang thuc hien nhiem vu ciia Tdng thdng; 
nghi ngai vd co sd phap ly cho viec thanh lap 
cac Liy ban nha nudc va trao cho cac iiy ban 
dd "toan quyen lanh dao dat nudc". 

Sau thang 8 nam 1991, "cugc didu hanh 
CLia nhiJng ngudi ddi chu quyen" da chuyen 
sang hinh thire cac nudc cdng hda (va trudc 
het la Cdng hoan Lien bang Nga) da cdng 
khai tuyen bd gianh chu quydn. 6 cap do 
toan lien bang da bat dau qua trinh ban hanh 
cac van ban ciia "giai doan chuyen giao", 
trong dd cd cac dao luat tuyen bd chi cd cac 
dieu khoan nao cua Hien phap Lien Xd 
khdng trai vdi cac dao luat mdi ban hanh 
mdi giir nguyen hieu luc. 

Ngay 11 thang 10 nam 1991 Uy ban 
Giam sat hien phap Lien Xd ra tuyen bd, 
trong dd ndi rang "Lien bang Xd Viet trudc 
day tren thuc te da chain dut tdn tai". Trong 
tuyen bd nay Uy ban Giam sat hien phap 
Lien Xd cung bay td su lo ngai ve khoang 
trd'ng phap luat do co quan hanh phap tao ra 
d tat ca cac ca'p, tao chd cho cac quyet dinh 
ca nhan. Uy ban Giam sat hien phap Lien Xd 
keu ggi cac nudc cdng hda khain truong 
thanh lap he thdng bao hien va chi rd cac van 
ban phap luat nao ciia lien bang van tiep tuc 
cd hieu luc, cac dao luat nao mat hieu luc. 

Ngay 11 thang 12 nam 1991, ngay sau khi 
lanh dao cac nudc Cdng hda Nga, Ucraina va 
Belorussia ky Hiep dinh Belovezhi ve viec 
thanh lap Cdng ddng cac qud'c gia dde lap, 
Uy ban Giam sat hien phap Lien Xd ra tuyen 
bd trong dd neu rd mgt sd nudc Cdng hda 
khdng cd quyen giai quyet cac van de lien 
quan de'n quydn va Igi ich ciia cac nudc cdng 
hda khac. Cac co quan ciia Nha nudc Xd 
Viet chi cd the cham diil tdn tai "sau khi giai 
quyet van de ve sd phan ciia Lien Xd theo 
dung trinh tu quy dinh ciia hien phap". 

Sau khi Tdng thdng Lien Xd tir chu'c, 
Hdi ddng Lien bang ciia Xd Viet tdi cao 
Lien Xd khdng cdn dii thanh phan nOa, Hdi 
ddng cac nude cdng hda tuyen bd bai midn 
cac thaim phan tda an va Tda Trgng tai tdi 
cao, bai mien lanh dao Vien kiem sat tdi cao 
va Ngan hang Trung uong ddng thdi thdng 
qua Tuyen bd chain dih sir tdn tai ciia Lien 
Xd, Uy ban Giam sat hien phap Lien Xd trd 
thanh co quan nha nudc duy nhai ciia Lien 
Xd khdng bi giai tan. 

Cudi thang 12 nam 1991 Uy ban Giam 
sat hien phap Lien Xd lang le cham dirt sir 
tdn tai. Trong Cdng bao ciia Xd Viet tdi cao 
Lien Xd khdng thay cd bat ciJ quyet dinh nao 
ve viec giai the Uy ban Giam sat hien phap 
Lien Xd hay bai nhiem cac iiy vien ciia Uy 
ban. Nhu vay. ve mat phap ly ma ndi, cho 
den nay cd the coi Uy ban Giam sat hien 
phap Lien Xd van cdn tdn tai. 

(Tiep theo trang 15 - Nhiing diem m&i cua ...) 

gian, dieu kien cU trii, sinh sdng, su gan ket 
vdi cac mdi quan he nhan than, tai san, hoat 
ddng nghe nghiep...). 6 Viet Nam. van dd 
xae dinh qud'c tich hiJu hieu thudng gan vdi 
dau hieu "luyi thudng trii", tire noi duong su 
cu trii va thudng xuyen sinh sdng. Neu 
duong sir la ngudi nudc ngoai gia nhap qud'c 
tich Viet Nam, ngudi Viet Nam ddng thdi cd 
qud'c tich nude ngoai, da mai qude tich Viet 
Nam xin trd lai qude tich Viet Nam va tre 
em la ngudi nudc ngoai dugc cdng dan Viet 
Nam nhan him con nudi da va dang thudng 

xuyen cu trii, sinh sdng d Viet Nam thi qud'c 
tich Viet Nam dugc coi la qude tich hCru 
hieu. Cdn neu nhtJng ddi tugng tren lai 
thudng xuyen cu trii, sinh sdng d nudc ngoai 
thi qud'c tich nudc ngoai la qud'c tich hiJu 
hieu. Tuong tu, cdng dan Viet Nam ed qud'c 
tich nudc ngoai, dinh cu d nudc ngoai thi 
qud'c tich hiJu hieu lai la qud'c tich noi hg 
thudng xuyen cu trii. lam an. Trong ĉ uan he 
hgp tac qud'c te vd dan cu, Nguyen tdc qud'c 
tich huu hieu la co sd phap ly quan trgng de 
phan dinh ranh gidi chii quyen gitra Viet 
Nam vdi cac qud'c gia cd lien quan. 
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