PHONG CHONG THAM NHUNG, LANG PHI:
KINH NGHIEM QUOC TE VA VIET NAM

ham nhiing, lang phi da tr& thanh

van dé toan cau, la quéc nan & moi
quéc gia. Trong nhiing ndm qua, ddu tranh
phong chéng tham nhiing, lang phi duoc
Pang, Nha nudc va nhan dan ta rat quan tam.
Cong tac nay da thu dugc nhimg két qua
budc dau nhung con nhiéu khé khan, trd
ngai. Nhan thic ding dan thé nao la tham
nhiing, lang phi; nhiing dac diém va tac hai
cua ching ciing nhu kinh nghiém cla quéc
t¢ va Viét Nam trong nhimg nam qua la
nhiing van dé can thiét nhim gép phan dau
tranh phong chong tham nhiing ¢6 hiéu qua.

I. KHAI NIEM, PAC DPIEM, TAC
HAI CUA THAM NHUNG, LANG PHI

1. Khai niém va dac diém cua tham
nhing

Theo tir dién tiéng Viét "tham nhiing la
loi dung quyén han dé nhiing nhiéu dan va
lay cta"'.

Theo Tur dién Phdp — Viét, trong tiéng
Phap tr Corruptional ¢é hai nghia, nghia
den: "La sit thoi rita, st e phda huy, si doi
bai, sit muc nar ur trong bdn thé" va nghia
bong: "La mot loai 161 pham dién ra trong
viéc sit dung cong vu va quyén licc nha micée
mot cacl bip bom, tan bao va cicc doan
nham thu lgi cho ban than, gay thiét hai cho
Nha niée va cong dan'™.

Theo T dién Anh - Viél, trong tiéng
Anh tr Corruption ¢6 nghia la "Juc héng, doi
bai, thoi ndt, pha hoai v.v."*

*PGS.TS. Luat hoc, Vién Nha nudc va Phap luat, Hoc
vién Chinh tri - Hanh chinh quéc gia Hé6 Chi Minh.

' Vién Ngon ngr hoc: T dién tiéng Viét, Nxb Da
Ndno - Trung tam tr dién hoc, 2005. tr.910.

Truno tam Khoa hoc xa hoi va nhan van quéc gia -
Vién Ngon ngit hoc: Tir dién Phép - Viet, Nxb Tp.Ho
Chl Minh, 2000, tr.406.

*Tu dién Anh - Viét, Nxb. Dai hoc quoc gia Ha Noi,
1997, 1r.370.
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Nguyén Vin Manh’

Diéu 1 Luat Phong chdéng tham nhing
clia Viét Nam xdc dinh: Tham nhiing la hanh
vi ciia ngieoi ¢é chitce vi, quyén han da loi
dung chitc v quyén han dé vi vu lo, trong dé
vie loi la loi ich vdr chat, tinh than ma nguoi
c6 chitc vu, quyén han dat dicoc hodc cé thé
dat duoc théng qua hanh vi tham nhiing.

biéu 13 Luat Phong chéng tham nhiing
ciia Viét Nam ciling xdc dinh tham nhiing
bao gém cédc hanh vi sau day:

- Tham 6 tai san;

- Nhan hoi 10;

- Lam dung chic vu, quyén han chiém
doat tai san;

- Loi dung chitc vu, quyén han trong khi thi
hanh nhiém vu, céng vu vi vu loi,

- Lam quyén trong khi thi hanh nhiém
vy, codng vu vi vu loi;

- Loi dung chic vu, quyén han gdy anh
hudng véi ngudi khéc dé truc loi;

- Gia mao trong céng tic vi vu ldi;

- Dua hoi 16, moéi gidi hoi 16 duoc thuc
hién bdi ngudi ¢6 chic vu, quyen han dé glal
quyét cong viéc cua co quan, tS chire, don vi
hoac dia phuong vi vu loi;

- Loi dung chic vu, quyén han si dung
trai phép tai san cta Nha nudc vi vu loi;

- Khong thuc hién nhiém vy, cong vu vi
vu loi;

- Loi dung chiric vu, quyén han dé bao
che cho ngu@i ¢6 hanh vi vi pham phdp luat
vi vu loi, can tré, can thiép trdi phap luat vao
viéc kiém tra, thanh tra, kiém toan, diéu tra,
truy 16, xét xi, thi hanh 4n vi vu loi.

Nhitng khai niém néu trén vé tham
nhing tuy da dé cap dén dac trung co ban
nhat cha hanh vi tham nhiing 1a loi dung
chic vy, quyén han vi vu lgi vA mo ta céac
bi€u hién cu thé cta hanh vi tham nhiing
nhung chua phan dnh hét ban chat cta né véi
tu cdch la mot té nan xa hoi, khong chi cd y



lam trd1 phdp luat ma con vi pham dao dic
cong vu gay thiét hai tai san cho ca Nha
nude, tap thé, xa hoi va cong dan, lam sai
léch hoat dong ding dan cua cic co quan
nha nudc. Nhu vay, tham nhiing phai duoc
xem xét dudi nhiéu géc do, khong chi la
hanh vi lgi dung chic vu quyén han dé vu loi
ma con la hanh vi vi pham phép luat, vi
pham dao diic va trdch nhiém cong vu, xam
pham hoat dong ding din cla co quan nha
nudc va cdc 16 chic khac trong xa hoi;
khong chi gay thiét hai vé tai san ma con de
doa gay thiét hai dén quyén va loi ich hop
phdp cta cong dan. Tu su phan tich trén cé
thé hieu: Tham nhiing la 1é nan xi héi cé
tinh lich sit gan vor sie ra doi ciia Nha micéce
dicge thée hién bang hanh vi loi dung chite vu,
guyén han vi vie lot ciia nhitng ngieoi ¢6 chitc
vie, quyén han duoi nhiéu hinh thite, mitc do
khdac nhaw gay thiér hai tai san cia Nha
nuoce, cia 1ap thé va cong dan, xam pham
hoat déng ding dén ciia cdc co quan, 10
chite hodc de doa gay thiét hai quyén, loi ich
hop phdp ciia cong dan.

Tir khdi niém tham nhing phan tich ¢
phan trén c6 thé khai quat nhitng ddic diém
ctia tham nhiing nhu sau:

Thit nhdt, chi thé tham nhiing Ja nhiing
ngudi cé chirc vu, quyén han. Theo dac diém
nay tham nhing [a hanh vi chi cia nhiing
ngudi ¢6 chic vu, quyén han. Ngudi ¢6 chic
vu, quyén han la nhitng ngudi lam viéc trong
bo mdy nha nudc, cic 16 chic chinh tri, 16
chitc chinh tri - x4 hoi do bé nhiém, do bau
cu, do hop dong hoac do nhing hinh thic
khac, c6 huong luong hodc khong huong
luong, duoc giao thuc hién mot cong vu,
nhiém vu nhat dinh va cé quyén han nhat
dinh ki thue hién cong vu. nhiém vu d6.

Nhu vay, chu thé cua hanh vi tham
nhing khong chi la nhimg ngudi ¢6 chuc vu
ma bao gém ca nhing ngudi khong ¢6 chuc
vu nhung ¢ quvén han nhat dinh, khong chi
¢6 thé thuc hién hanh vi tham nhiing trong
khi thi hanh cong vu thudong xuyén dugc
giao ma ca khi thuc hién nhimg nhi€ém vu cu
thé trong mot thoi gian nhat dinh.

Thit hai, tham nhing la hanh vi loi dung

chic vu, quyén han dé thu loi bat chinh.

Lai dung chiic vu, quyén han dé thu loi
bat chinh khong nhat thiét la thu duoc loi bat
chinh do thuc hién mot hanh vi lién quan
truc ti€p dén chuc vu, quyén han d6é ma cé
thé bao gém viéc loi dung anh huong cua
chic vu, quyén han, vi tri cong tdc. Vi vay,
loi dung chic vu, quyén han la viéc ngudi c¢é
chiic vu, quyén han sir dung chiic nang tham
quyén dugc giao, quan hé cong tac, danh
nghia co quan, 16 chic hoac st dung vi tri
cong tac, anh huong cua ngudi cé chuc vu,
quyén han dé thu lgi bat chinh.

Thit ba, tham nhiing ¢c6 muc dich vu loi
nhdm thu lgi bat chinh: Nguoi ¢6 hanh vi
tham nhiing Iuén luén nhim muc dich vu loi
nghia la luén ludn tinh todn dén viéc thu duoc
loi ich vat chat, tinh than cho ¢4 nhan minh
hoac nguoi than thich cia minh. Thu Igi bat
chinh 1a nhimg loi ich vat chat, tinh than thu
duoc tir viéc loi dung chitc vu, quyén han cua
minh hoac loi dung anh huong cua nguoi
khac. Chinh vi vay, Diéu 13 Luat Phong
chéng tham nhing (2005) cua Viet Nam xdc
dinh 12 hanh vi tham nhing bao gom hanh vi
tham 6 tai san, nhan hoi 10, lam dung chic vu,
quyén han chiém doat tai san va cdc hanh vi
khic déu vi vu lai.

2. Khai niém va dac diém cua lang phi

Theo "Tir dién tiéng Viét" do Vién Ngon
ngit hoc Viét Nam xuat ban nam 2000 thi
lang phi duoc hi€u la "lam t6n kém, hao t6n
mot cach vo ich™. Lang phi xay ra trong tat
ca cac linh vuc, cdc hoat dong dién ra trong
doi s6ng xa hoi, do cdc chu thé thuc hién, ké
ca trong hoat dong cua Nha nudc, cua xa hoi
va cong dan. Nhu vay, néi cu thé hon lang
pli la viéc quan 1y, sic dung tién, tai san, lao
dong, thoi gian lao déng va 1ai nguyén thién
nhien khong hiénw qua hodc hiéu qud thap
khéng dat yéu cau, muc diclh mong nuéon.

boi véi nhimng linh vuc da ¢ dinh muc,
tiéu chuan, ch€ do do cd quan nha nudc co
thAm quyén ban hanh thi lang phi la viéc

* Vien Ngon nglt hoc: Tu dién tiéng Viet. Nxb Da
Ning - Trung tam Ti dién hoc. Ha Noi - Da Nang.
2000, r.543.
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quan 1y, sic dung ngan sach nha nicéce, tién,
1ai san nha née, lao dong, thot gian lao
dong trong Khu yviee nha nieoe va tar nguyén

thién nhién vicor dinh muec, 1éuw chuan, ché

do hodc khong dat muc tién da dinh.

T n6i dung khai niém lang phi néu trén
c6 thé khai quat lang phi trong hoat dong cla
Nha nudc, cua xa hoi va cong dan noi chung
déu co nhitng ddc diém sau day:

M¢r la, quan ly, su dung tién, tai san,
thoi gian, lao dong, tai nguyén thién nhién
khong hiéu qua hoac hiéu qua thap.

Hai la, chi thé gay ra lang phi rat da
dang:

Chu thé lang phi ¢6 thé bao gém 14t ca
cac thanh vién trong xa hoi, k€ ca cd nhan va
t6 chic. Nhu vay, chi thé gay ra lang phi ¢6
thé 12 ca bo may nha nudc, co quan nha
nudc, 16 chic chinh tri, 16 chic chinh tri - xa
hoi. 16 chic kinh &, 16 chic xa hoi va moi
cong dan. Trong cdc chi thé néu trén, néu vi
nang luc, trinh do y&€u kém, cong tac 16 chic,
kiém tra khong 161, lai dé cho mot bo phan
cdn bo, cong chic thodi hod, bién chat thi
Nha nudc la ngudi ¢6 thé gay ra lang phi 16n
nhdt vi Nhd nuéc 1a nguoi 16 chic quan ly
cic linh vuc doi séng kinh t€ - xa@ hoi trén
gquy mo toan quéc.

Moéi cd nhan, mdi gia dinh trong tiéu
dung cd nhan. su dung tai nguyén thién
nhién cing c¢6 thé gay lang phi. Nhiéu cd
nhan gay ling phi s¢ gay ra lang phi rat I6n
cho x@ héi vi lang phi dién ra trén quy mo
toan xa hol.

Bu la. hinh tharl ling phi da dang; quy
mo. hau qua lang phi ¢é mic do rat khac
nhau: Hinh thdi lang phi cé thé la tién, tai
san. thot gian, lao dong tai nguyén thién
nhién: quy moé. hau qua lang phi ¢6 thé chi
trong pham vi cua gia dinh, cong dan, nhung
¢6 thé trong pham vi ca nudc, ca xa hoi; hau
qua c6 thé tinh duge hoac khong tinh dugc,
¢6 thé nhan thay trudc mat nhung ciing ¢6
thé lau dai méi nhan biét duoc.

3. Tac hai cua tham nhang, lang phi

Tham nhiing, lang phi gay tdc hai rat 16n
cho xa ho1, cho Dang. Nha nudc va nhan dan
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trén nhiéu mat, khong chi la tai sin, cua cai
ma con anh hudng dén long tin cua nhéan dan,
tha hod doi ngii can bo, tham chi de doa su
t6n vong clia Déang, Nha nudc va ché do xa
hoi. Tdc hai cua tham nhiing, lang phi duoc
thé hién trén nhitng mat cu thé dudi day:

Thit nhat, tham nhiing, ldng phi la trg
liee 1on doi vai qua trinh thice hién dicong 161,
chinh sach, phap ludt cia Dang va Nha
nwoce, dnh hong dén s nghiép xay ding va
bdo vé T quoc.

Puodng 161, chinh sdch, phdp luat ding
dan nhung trong qua trinh thuc hién, néu dé
xay ra tham nhiing, ldng phi thi day cung la
nguyén nhan quan trong lam sai léch muc
dich, khong bao dam hiéu qua, khong dat
duoc nhitng muc tiéu da dé ra.

Thit hai, tham nhiing, ldng phi gay thiél
hai [on déi vai tal san ciia Nha nicae, xd ho,
tap thé' va cong dan, xam pham quyén va lyi
ich ciia cong dan.

Tham nhiing, lang phi déu gay thiét hai
16n vé tai san nhung thiét vé tai san do lang
phi gay ra I6n hon nhiéu so v&i thiét hati tai
san do tham nhiing gay ra. C6 thé théng ké
vé thiét hai tai san do tham nhiing gy ra
nhung khé c6 thé théng ké hét dugc thiét hai
tai san do lang phi gay ra vi lang phi xay ra
trén nhiéu linh vuc, dudi nhiéu hinh théi
khac nhau, do nhiéu chi thé thuc hién, ké ca
do co quan nha nudc, cdn bo, cong chic nha
nudc gay ra. Viéc tiéu dung cua céng dan
khong phu hgp néu dién ra trén quy mo toan
xa hol cling gay thiét hai rdt lén dén tai san
cho xa héi, ching han tiéu dung trong dam
cudi, ddm ma, dot vang ma v.v.

Thir ba, tham nhing, Idng phi lam tha
hoa doi ngit can bo, cong chite, ddo lon
nhitng chudn mic, gida tri dao dicc xg hoi.

Trong linh st cdc Nha nudc va xa hoi
nhin chung déu ¢6 hién tuong nguoi ¢6 chic,
quyén loi dung chic vu, quyén han dugc
giao dé truc loi, nhung néu khong dugce ngan
chéan, xu ly nghiém minh s& dé phat tri¢n, lay
lan thanh can bénh cua ca bd miy nha nudc,
thanh diéu hién nhién nhiéu ngudi thira nhan.
Nhimng ngudi liém khiét, trung thuc trd thanh
lac long, c6 lap, tham c¢hi bi bic hai bang
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nhimg thu doan xao quyét. tan bao. Trong
Nha nude xd hoi chu nghia. do cong tac gido
duc ren luyén. quan Iy cua Dang. Nha nuéce
nhin chung doi ngll cdn bo, cong chic ¢
pham chat chinh tri. dao dic 16, tuy vay cling
kKhong tranh khoi tinh trang van con mot bo
phan khong nho cdn bo. cong chic sa vao
tham nhung. thi€u trach nhiém hoéc khong du
nang luc ddp ung yéu cau cong viéc nén gay
ra lang phi l16n ta1 san cua dat nuée. cua nhan
dan. O noi nao va khi nao khong dau tranh
kién quyét ngan chan tham nhiing, lang phi s&
dan dén tinh trang tha hoa. bién chal ngay
cang lan rong trong dé1 ngld cin bod. cong
chie, nhimg vid i dao dic xa hoi nhu can,
kicm. liem, chinh s¢ br bang hoal.

Thae ne, tham ohing, Idng phi lam xoi
mon long 1in cua nhdn ddan dot vor Dang,
Nha nicoe va chié do xa hai e nghia.

Tham nhtng, lang phi khong chi gay
thi¢t har dén 1ar san cua Nha nude va nhan
dan ma nguy hai hon la lam giam sdt, x61
mon long tin cua nhan dan déi véi Dang,
Nha nudc va ché do xa hdi cha nghia. Tu
ngay ¢6 Dang linh dao, su nghi¢p cach
mang cua nhan dan ta gianh dugc nhing
thing loi v dai, khong nhimg gianh duoc
doc lap. tu do, thong nhat To quée ma con
ting budc ving chac tén budc uén con
duong xav dung xa hot chu nghia. Vi the
nhan dan rd1 tn wong vao Dang va Nha
nudc. nhung do maét bo phin khong nho cin
bd. dang vién thodi hoa, bién chat sa vio
tham nhting, ling phi lam giam sut long tin
cua nhan dan. gay bat binh trong du ludn xa
hoi. tham chi ¢é noi nhan dan biéu tinh phan
d6t thé hicn su phdn né cua minh. Tham
nhiing. ling phi ngav cang lan rong ke ca
trong d¢i ngh ¢in bo cao cap. trong cac
neanh cao quv nhu v té. gido duc. tong cac
linh vue nhay cam nhu thue hi¢n chinh séch
dén on ddp nghia. x6a doé1 giam nghco v.v.
Néu khong duge ngan chan, xu Iy nghiem
minh s¢& cang lam x6i mon thém Jong tin cua
nhan dan doi véi Ding. Nha nudce va che do.

Thit ncm. tham nhiing, ldang phi dé bi ¢dc
the lee thon dich loi dung., kich dong gay mdt
on dinh chinh tri, de doa s ion vong cuu
Dang. Nha moc va che'do.
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Tham nhiing. lang phi lam x61 mon long
tin cua nhan dan déi vdi Dang, Nha nudc va
ché do. gay buc xtc trong du luan xa hoi, bat
binh trong nhan dan. Vi vay. cdc thé luc thu
dich rdt dé loi dung xuvén tac. bot nho. néi
xau vé Dang, Nha nudc. ché do xa hoi. kich
déng nhan dan chéng lai Bang. Nha nudc.
Trén thuc 1€, ¢é lic. ¢é noi cdc thé luc thu
dich da kich déng duoc mot bé phan nhan
dan gay bao loan lam mat 6n dinh chinh tri.
Néu Dang, Nha nudc khong kién quyét xu ly
nghiém minh, tiép tuc dé cho tham nhiing.
lang phi phdt trién gav buc xic trong nhan
dan va xa hoéi s€ tao thuan loi thém cho cac
thé luc thu dich loi dung thuc hién nhimg am
muu gay bao loan de doa su 16n vong cua
DPang. Nha nudc va che do. )

II. KINH NGHIEM CUA MOT SO
NUGC TRONG DAU TRANH PH()N(;
CHONG THAM NHUNG,. LANG PHI

Tham nhing, lang phi khong chi la 1é
nan, la van dé cda riéng timg quoe gia ma da
tr thanh vin dé 1oan cau, hau hét cdc nude
trén th¢ gidi déu phai quan tdm dau tranh
phong chéng tham nhing. lang phi. Lien hop
quoc da ban hianh Coéng udc vé chong tham
nhing va 16 chic nhiéu Héi nghi qudc 1€,
nham trao do6i. pho bién kinh nghi¢m, phoi
hop gira cdc nude trong nd luc chung nham
ngan chan tham nhing. lang phi trén pham vi
toan cau.

Tong hop hoat dong phong chéng tham
nhing. ling phi cla nhiéu nudc, nhdt 1 cua
Trung Quoc. Nhat Ban, Malayxia, Singapore,
Thuy Dién v.v. ¢6 thé ril ra nhitng bai hoc
kinh nghiém sau day:

Mor la, phai nhan thuace duogce tinh nguy
hicm va véu cau buc xdc phai ddu tranh vai
(¢ tham nhtng, lang phi.

Lanh dao cua hau hét cic nude clng nhu
du luan bdo chi vda nhan dan ¢ cic nudc déu
Ién @n va tuven chién voi ¢ nan tham nhtng.
ling phi. Diéu d6 cho thdy ¢ quoc gia nao
cing nhan thic duoc tinh nguy hicm va yvéu
cau buc xuc phdi dau tranh vai t¢ tham nhang.
ling phi. Néu dé cho tham nhang, ling phi
phat trién tran lan sé phd hiy Nha nudc. la trg
luc cho moi nd luc xdy dung dit nude. nguon
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gdc cua bao loan, mdt 6n dinh chinh tri, de
doa su 6n dinh phat trién cua dat nude.

Hai la, xay dung noi dung phong chong
tham nhiing, lang phi trong hé thong phép
luat néi chung va ban hanh céc van ban phap
luat vé phong, chéng tham nhiing, lang phi
noi riéng.

Thuc tién & nhiéu nude cho thay nhing so
hd, thiéu sét clia phap luat, chinh séch, co ché
quan 1y v.v. sé tao thuan lgi cho nhimg ké
tham nhiing loi dung ngay lap tic. Néu nhimg
quy dinh cua phdp luat rd rang, chat ché, co
nhimg thiét ché ngan chan tham nhiing, lang
phi tir géc s& han ché dang ké y d6 va hanh vi
tham nhiing, 1ang phi. Vi vay, tat ca cac quoc
gia déu thudng xuyén ra sodt hé théng phap
luat hién hanh, phat hién nhimg quy dinh
chong chéo, mau thuan, lac hau hoac cé so
hé, kip thoi diéu chinh, stra déi, bo sung hodc
ban hanh van ban phdp luat méi.

Mat khdc, bén canh viéc xay dung va
hoan thién hé thong phdp luat néi chung phai
quan tam xay dung, hoan thién cac van ban
phap luat vé phong chéng tham nhiing, lang
phi, trong dé can tap trung vao cdc quy dinh
lién quan dén cdc vin dé sau day:

- Té chuc hoat dong cua bo mdy nha
nudc;

- Thu tuc hanh chinh;

- Quy ché cong chic, cong vu; dao duc
cong chic;

- Kiém sodt va gidm sat thu nhap, ké
khal tai san cua can bo cong chuc;

- Co ché phap 1y dé nhan dan kiém tra,
gidm sdt hoat dong clia co quan nha nudc,
can bo cong chuc nha nudc;

- Céc ché tai trung tri cdc td1 pham vé
tham nhiing va cdc to1 pham chic vu khac,
thu hoi tai san do tham nhiing ma cé;

- Co ché phép 1y bao dam cho cac co
quan chuyén trach chéng tham nhiing, lang
phi ¢6 du nang luc, quyén luc va doc lap
tuong doi trong diéu tra, xUr 1y tham nhiing,
lang phi.

O hau hét cdc nudc 'rén thé gidi, trong
Bo luat Hinh sy déu ¢6 quy dinh vé 141 pham
tham nhiing. B6 luat Hinh su dau tién ¢6 quy
dinh vé 101 tham nhing 1a cua Ttelia nam
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1853, 1859, Pakixtan nam 1861, Nhat Ban
nam 1907, Han Qudc nam 1953...°

Mot s6 nude con ban hanh dao luat riéng
vé chong tham nhiing quy dinh rd hon, cu thé
hon vé t6i tham nhiing va cdc bién phap
phong chéng tham nhiing. Chang han Luét vé
Tang cuong ddu tranh chong tham nhiing cua
Malayxia nam 1961 va nam 1971; Luat
Chéng héi 16 nam 1947 cua Pakixtan, Luét
Choéng héi 10 nam 1988 cia Trung Qudc,
Luat Chéng tham nhiing ciia Hong Kong nam
1975, Luat Phong chéng tham nhiing nam
1960, 1972 cua Singapore, Luat Chong hoi 1o
trong cac co quan nha nudc cua Ai Cap v.v.

Vé phong ngwa tham nhiing, & nhiéu
nudc ¢6 van ban phap luat chuyén nganh nhu
Luat vé Cong chuc, Luat vé Dao ditc cong
chic ciia M§, Singapore; Luat vé Ké khai tai
san cong chic cua Singapore; ¢ Trung Quéc
tir thadng 8/1993 da ban hanh 14 van ban quy
dinh vé ké khai tai san cda nhan va hoat dong
kinh t€ chu yéu cta cdn bo lanh dao cac cap;
O Puc c6 Luat vé Ché do tai chinh, Luat
Kiém toan, Luat Kinh doanh trung thuc,
Luat Canh tranh lanh manh, v.v.

Ba la, chu trong cdc bién phap xay dung
doi ngii cong chic ¢6 nang luc va trong sach,
c6 dao duc, trach nhiém cong vu; thuc hién
cong khai, minh bach trong hoat dong cta bo
mdy nha nudc.

bé phong chong tham nhiing, lang phi &
nhiéu nudc da chi trong dé ra cac bién phdp
xay dung doi ngil cong chuc chinh quy, hién
dai, khong chi d nang luc dép Gng yéu cau
cong viéc ma con phai dap ung yéu ciu vé
dao dic cong chuc, trach nhiém cong vu.
Muén vay phai dau tu vao cong tac dao tao,
boi dudng ngudn cong chic; gido duc dao
dic cong chuc, xay dung ché do tuyén dung;
quy dinh cu thé vé dao ditc cong chic, trach
nhiém cong chic trong hoat dong cong vu;
ché¢ do chinh sach dai ngo, thang tién, ky
luat, khen thudng phai cu thé, ro rang. Mat

* GS.TS. Nguyén Xuan Yém, PGS.TS Nguyén Hoa
Binh, TS. Bui Minh Thanh (cha bién). 2007, Phong
chéng tham nhiing & Viét Nam va thé gidi, Nxb.Cong
an nhan dan, Ha No1.
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khdc, phai quan tam dén doi séng cla cong
chic, tra luong cao dé bao dam doi séng cua
ho, ngan chan su mua chugc, tac dong bang
vat chat déi véi cong chuc.

Thuc hién cong khai, minh bach hoat
dong cla boé mdy nha nuéc, cong chitc nha
nudc. Thuc hién cong khai, minh bach dé ¢6
can cir ki€ém tra, gidm sat, bao dam khong ¢6
vung cam trong bo may nha nuéc.

Bén la, phai xay dung co quan, t6 chic
chéng tham nhiing, lang phi di manh, cé kha
nang doc lap diéu tra va xu ly khach quan
cac hanh vi tham nhiing, lang phi.

Dau tranh phong, chéng tham nhiing, lang
phi la dau tranh phong chong nhimg hanh vi
trai phadp luat cua nhimg ngudi c¢6 chirc vu,
quyén han trong bo mdy nha nudc. Vi vay, day
la cudéc dau tranh rat khé khan, phic tap.
Muén dau tranh cé hiéu qua, tr thuc tién kho
khan, phic tap cua cudc dau tranh nay cac
nudc da nghién cu xay dung mé hinh 8 chiic,
co quan chéng tham nhiing thich hgp véi diéu
kién, hoan canh cu thé ctia minh, dé lua chon
ca ché 16 chitc chéng tham nhiing phi hop. Cé
4 mo hinh tiéu biéu sau day:

- M6 hinh thit nhar: Thanh lap co quan
chuyén trich chéng tham nhﬁng tu trung
uong dén dia phuong véi quyén han rong 16n
gan v6i cac quy dinh chat ché, cu thé vé
phong, chéng tham nhiing. M6 hinh nay
dugc 4p dung & Malayxia, Singapore,
Indonéxia, Hong Kong v.v.

- M6 hinh thit hai: Xay dung cac don vi,
t6 chitc chuyén trach dac biét thuoc cdc co
quan bao vé phap luat. Ching han Cuc diéu
tra tham nhiing cua co quan gidm sat hanh
chinh A1 Cap...

- Mo hinh thit ba: St dung céc co quan
thanh tra, giam sdt cua Nha nudc, co quan
kiém tra cua Dang cam quyén va trao thém
cac quyén han dac biét dé phong chong tham
nhiing, ldng phi. Chang han nhu Ban thanh
tra va kiém toan Han Quéc, Bo gidm sat
hanh chinh Trung Qudéc, Uy ban ky luat
trung uong cua Trung Quoc v.v.

- M6 hinh thit ue: Khong thanh lap co
quan chuyén trach hoac co quan c6 tham
quyén riéng, coi chéng tham nhiing 12 mot

PHONG CHONG THAM NHUNG ...

trong nhiing nhiém vu dau tranh nhu chéng
lai cac loai toi pham khac va trach nhiém
thudéc cdc co quan bao vé phdp luat, khong
xay dung van ban phap luat riéng vé van dé
nay. Mo hinh nay ¢6 & buc, Phap va mot s6
nudc phat trién khéc.

Mo hinh t6 chic co quan chéng tham
nhiing cua Viét Nam di lua chon su dung két
hop cdc mo hinh néu trén, vira thanh lap Ban
chi dao phong chéng tham nhing & trung
uong va cdc tinh, thanh phé truc thudc trung
uong, vua thanh lap co quan chuyén trach
chéng tham nhing & Thanh tra nha nudc,
Vién ki€ém sdt nhan dan va co quan diéu tra
ctia Bo Cong an.

Ndam la, thu hit nhan dan quan tam va
tham gia dau tranh phong chong tham
nhiing, lang phi.

Nhan dan la luc lugng dong ddo, c6 mat
& moi not, néu thu hit duoc su quan tam va
tich cuc tham gia ddu tranh phong chéng
tham nhiing, lang phi khong nhing tao ra
thién la, dia vong déi véi ké vi pham ma con
gay 4p luc ho trg manh mé cho cudc dau
tranh nay. O nhiéu nuée da xay dung co ché
dan cha dé nhan dan thuan lgi trong viéc t6&
gidc, phat hién tham nhiing, lang phi; c6 quy
dinh va bién phdp thich hgp bao vé nhing
ngudi t6 cdo tham nhiing lang phi, cé ché do
khen thudng dong vién kip thoi, thoa dang
déi véi nhitng ngudi ¢ cong trong viéc phat
hién va xu ly cac hanh vi tham nhiing.

Sdu la, phai co thdi do kién quyét, bién
phédp xu ly nghiém minh kip thai d6i vdi cdc
hanh vi tham nhiing, lang phi.

Thuc tién ddu tranh phong chéng tham
nhﬁng, lang phi & cdc nudc cho thay hiéu
qua cua cudc ddu tranh nay ciling Iuy thudc
rat 16n vao thdi do clha nguoi cam quyén
cling nhu bién phap xir phat ¢6 nghiém minh,
kip thoi hay khong. Néu ngudi cam quyén cé
thai do kién quyét, khong nua voi, lai la tam
guong mau muc khoéng tham nhing, thuc
hanh ti€t kiém chong lang phi va ¢6 su dong
thuan, hoé trg cua toan xa hoi, thi ddu tranh
phong, chong tham nhiing, lang phi $€ c¢é
chuyén bién tich cuc va hiéu qua rd rét.

Mat khéc, thai d6 kién quyét cia nguoi
cam quyén phai duoc thé hién ¢ cdc bién
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phip xu phat déi véi hanh vi tham nhing,
lang phi. Cac bién phdp xu phat phai du mic
can thiét va duoe thuc hién nghiém minh, kip
thoi s& ¢d tdc dung ran de. phong ngua hitu
hi¢u. Tuv nhién, tuv thudc vao tng nudc céc
bi¢n phdp xu phat dugc quy dinh ciing khac
nhau. Cé quoc gia quy dinh mic phat tu toi
da la 20 nam, c6 quoc gia xir ly 0 muc tu
chung than hoac tu hinh, nhung hau hét deu
quv dinh bi¢én phap xu phat vé kinh t&, bi
cdm lam nhiing viéc hoac dam nhan cdc
chiic vu nhat dinh, hoac bi tudéc mot so
quyvén cong dan doi v6i nhitng ngudi pham
toi tham nhiing sau khi thu d4n. Chang han &
Trung Quéc tham o tu 2.000 dén 10.000
nhian dan t¢ bi phat tu ta I - 7 nam, tr 50.000
nhan dan té trg lén s¢ bi phal tr hinh. O
Singapore va Malayxia hinh phat cao nhat
doi vai 161 tham nhing [a 10 nam tu va phat
10.000 do la Malayxia (tuong duong
4.000USD tai th&i diém guy doi). Toa an c6
th¢ tich thu tai san, tién tham nhing hoac
phat bang mot hoac gap nhiéu lan tai san
tham nhing. O Canada. nhan héi 10 va dua
hoi 16 x{ phat nhu nhau vi muc phat ¢6 thé
Ién t6i 6 nam W giam. 10 tav ria tién (W
tham nhing ¢O thé xU phat dén 6 nam to
giam. O Singapore con truy ciu trach nhiém
hinh su doi véi nguoi pham to1 tham nhing
di chét, tuy khong the thue hién hinh phat tu,
nhung hinh phat vé kinh t¢, trdch nhiém dan
st do nguoi thire k€ tal san cua nguodi pham
16i phai thuc hién. O Viét Nam, nhian hoéi 10
wr 500.000d trd lén sé bi truy citu trach
nhiém hinh su. tr 300 wiéu dong tro 1én ¢o
thé bi xir phat chung than hoac 10 hinh (néu
gay hiu qua nghiém trong), tham o6 tu
500.000d trg lén bi truy ctu trdch nhiém
hinh sy, hinh phat cao nhat cho 16i tham 6
20 nam tu giam dén chung than hoac (i hinh,
ngoai ra ¢4 thé bi ¢dm dam nhiém mot s6
chic vu nhat dinh tr 1 - 3 nam, ¢é thé bi
phat tién tu 10 tri¢u dong, tich thu mét phan
hodac 1oan bo tai san v.v.°

Buay la, tang cuong hop téc quoc (& vé
phong chong tham nhing. lang phi.

" Nem Sdd.

38

Trong diéu kién md rong hoi nhép, giao
luu qudc 1€, cac nudc déu tang cudng, mo
rong quan hé hgp tac kinh t€, du lich. giao
[uu van hod v.v. 10i pham tham nhiing. lang
phi ciing c6 co hoi dé€ méc ngoac, phat trién
thanh mang ludi quoc (&€, hoac moéc ngodc
thong dong dé thuc hién hanh vi tham
nhing, chay trén khi bi phat hién. Quy mo,
tinh chat va pham vi cua cdc 161 tham nhing
ngay nay budc cdc nudc phai tang cudng
phéi hop, cong tic dé thoéng nhat chuong
trinh hanh dong chéng tham nhiing, chéng
buon lau, chéng 161 pham quéc t&. Co sé
phap |y cho su phoi hop nay la céng uéc cia
Lién hop quéc va hiép dinh song phuong, da
phuong cua moi quoc gia. )

III. KINH NGHIEM CUA YIET
NAM TRONG PAU TRANH PHONG
CHONG THAM NHUNG, LANG PHI

Trong nhiing nam doi méi vira qua,
thuc tién dau tranh phong, chong tham
nhiing 6 nudc ta ¢6 thé rit ra nhing bai hoc
kinh nghiém sau day:

1. Panh gia dung thuc trang tinh hinh
tham nhung, lang phi va cong tac dau
tranh phong chong tham nhang, lang phi

Can phai danh gid ding thuc trang tinh
hinh tham nhing, lang phi va cong tac dau
tranh phong. chéng tham nhiing, lang phi
moi xay dung duoc quyét tam, c6 chu
truong, bién phdp dang dan va cé hiéu qua.

Tinh hinh tham nhiing ¢ noc ta ¢ thé
khai quat nhu sau:

Mot la, mic do tham nhidng. lang phi
ngay cang Ion: tham nhiing, lanyg phi da 16
con s6 hang chuc, hang tram ty doug.

Hai la, pham vi ngay cang lan rong, pho
bién. Ngoai cdc linh vuc nhay cam nhu dau
tr xay dung co ban, quan ly dat dai, quan ly
tai chinh, thug, hai quan da lan rong sang ca
cac nganh y (€, gido duc, thuc hién ché do,
chinh sich doéi véi thuong binh, gia dinh liét
s1, cdc chinh sich nhan dao. phdc loi xa hoi,
ké ca cdc nganh tu phap. Tham nhing. ling
phi xay ra ¢ tat ca cdc cap chinh quyén, mot
$6 can bo cao cdp vi pham da bi xur ly.

Ba la, tinh chat tham nhiing ngay cang
phuc tap, nghiém trong. thi doan ngayv cang
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tinh vi. tring tron.

Bon la, da ¢6 ddu hiéu méc néi hinh
thanh duong diy tham nhing ¢6 16 chic, lién
ket gitta ciac cdn bo. cong chic thodi hod, bién
chat vé1 nhau va véi 191 pham ngoai xi hoi.

Cong tde dai tranh phong chong tham
nhiing. lang phi trong nhitng nam qua ¢ nudc
ta di ¢ 1ién bo va thu dicoc nhitng kél qud
nhat dinh. Dang, Nha nudc ta da c¢6 nhiéu
chu truong, bién phdp dau tranh phong,
chéng tham nhing, lang phi: cé nhiéu co
gang trong viéc hoan thién chinh sach. phdp
luat. co ch¢ han ché sai $6t, ké hg phat sinh
tham nhtng, lang phi, nam 2005 dad ban hanh
Luat Pheng chong tham nhiing va Luat Thuc
hanh ti¢t kiém, chéng lang phi. Da tang
cudng mot budc cong tic kiém tra cua Dang:
day manh cdc hoat dong gidm sat cua Quéc
hoi, Hot dong nhan dan cdc cap, hoat dong
thanh tra cua Nha nudc va cdc hoat dong
gidm sat xa hor tang cuong cac hoat dong
thanh tra. kiém tra, kicm todan, diéu tra; da
phat hi¢n va xu 1y nghiém mot s6 vu ticu
cuc, tham nhiing lon.

Tat ca nhiing hoat dong trén ¢6 tdic dung
nhat dinh trong viée ran de, phong ngua,
ngan chan, day i tham nhang. lang phi.

Bén canh nhimg tién bd va két qua néu
trén, cong tic ddu tranh phong, chéng tham
nhiing. lang phi van con nhiéu han ché’ véu
kém.

Két gud ddu tranh phong chéng tham
nhing, ling phi chua tuong xung vdi chu
truong. bien phdp dd dé ra: sy lanh dao. chi
dao cua cdc cap uy Dang. chinh quyen chua
thudmg xuyén. sau sdal, chat ché, chua bién
thainh quyét tam chinh 1 cua toan Dang.
toan dan; cac quy dinh cua phdp ludt chua
day du, thi¢u cu theé, chua doéng bo: xu ly
tham vhing. ling phi nhiéu ldic, nhicu noi
chua nghiém minh, con bi¢u hién bao che.
né nang. chua ¢é bién phap xu ly du manh dé
ran de, phong ngira; chua huy dong va phoi
hop chat ¢hé stic manh 1ong hop cua toan xa
hoi trong cudc dau tranh phong chong tham
nhiing. ling phi: cong tac gido duc chinh tri.,
w twong. dao ddc va kiem lra, gidm sdl can
bo. ding vién, cong chiic bi buong long. con
nhiéu yéu kém, chua chuyén bién kip véi

HONG CHONG THAM NHUNG .

dién bién phuc tap trong tu tuong, dao dic
can bd, cong chuc: chua xav dung duoc co
ché phong ngua va dau tranh ¢6 hiéu qua vén
tham nhiing, ling phi. viéc phoi hop gitta cic
co quan chic namg (kiém tra, thanh tra, kiém
todn) va cac co quan tu phdp chua thudng
xuyén va thiéu kip thoi.

2. Xac dinh ding dan muc tiéu, quan
di¢m dau tranh phong chong tham nhiing,
lang phi

Trong nhing nam trudc mat ddu tranh
phong. chéng tham nhiing. 1ang phi phar dat
dugc muc tién la: Ngan chian, han ché. tung
budc day lui tham nhung lang phi: tao budc
chuvén bién rd rét d¢ cung c6 long tin. xay
dung su dong thuan va quyét tam cia toan
Ding. 10an dan: gitt ving on dinh chinh tri.
phdt trién kinh ¢ xd hoi: xay dung Dang.
Nha nudc trong sach, vilmg manh; xay dung
doi ngl can bd, cong chivc. vién chuc trung
thanh. tan wy. ky cuong, liém chinh.

D¢ ddu tranh phong chong tham nhiing.
lang phi c6 hi¢u qua phai qudn riér nhitng
quan diém sau day:

- Tham nhiing. lang phi la nhing cin
bénh rat nguy hiém, ngay cang phé bién, co
lic. ¢6 noi nghi¢m trong nhung can néi 1o su
that, khong bao che, khong s mal uy tin i
phanh phui nhiing su that nay;

- Khéng hoang mang. dao doéng trude
nhung dién bién phic tap cua tinh hinh tham
nhiing, 1ang phi nhung phai cha dong xay
dung chién luoc, ké hoach va ¢é bién phap
tich cuc, chu dong phong chéng:

- Phong chong tham nhing. lang phi la
nhiém vu vira ¢dp bdch. vua lau dai, can ¢é
nhimng bién phidp gial quyét tinh thé. tao bude
chU)en bién rd rét, dong thai ¢6 chu truong,
giai phdp ¢6 tinh chién luge. phong chong
tan goc;

- Dau tranh phong chéng tham nhing.
lang phi phat duoc tién hanh véi tinh than
kién quyét, kién trl, thuong xuycn. lién tuc.
¢6 budc di vimg chic. tich cuc. lua chon
ding trong 1am, trong di¢m. o budc dol
phd. gay dung long tin cho toan xd hor:

- Ddu tranh phong chong tham nhung.
ling phi v6i tinh than tich cuc chu dong.
phong nglra la chinh. dong thai kicn quyct
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xu ly nghiém minh nhitng vu viéc da dugc
phét hién;

- Phong chong tham nhing, lang phi
phai nham phuc vu nhiém vu phat trién kinh
t€ xa hoi, bao dam an ninh chinh tri, trat tu
an toan xa hoi, cung c6 hé théng chinh tri va
xay dung khoi dai doan két toan dan;

- Géan phong chong tham nhiing, lang phi
v6i cong tac xay dung Dang, chinh quyén trong
sach, vimg manh, phat huy dan chu, chéng chi
nghia cd nhan;

- Cdc cap uy bang lanh dao chat ché
cong tdc phong chong tham nhiing, lang phi,
phét huy stc manh t6ng hop cla ca hé thong
chinh tri va cua toan dan, thuc hién déng bo

cac bién phap chinh tri, tu tudng, 16 chic,

hanh chinh, kinh t€, hinh su.

- K& thtra ¢6 chon loc kinh nghiém trong
lich st, truyén thong 6t dep cua dan toc, chi
trong t6ng két thuc tién; hoc tap ¢6 chon loc
kinh nghiém cua cdc nudc trong khu vuc va
quoc té.

3. Xay dung va thuc hién hé thong cac
giai phap dong bo trong dau tranh phong,
chong tham nhiing, lang phi

Dé dat dugc muc tiéu, yéu cau dau tranh
phong chéng tham nhiing, lang phi can xay dung
va thuc hién dong bo céc giai phap sau day:

- Gido duc cén bo, nhan dan nhan thic
ding dan la yéu cdu bic xic cua cude dau
tranh phong chéng tham nhiing, lang phi vi
nhitng can bénh nay dang de doa su t6n vong
cua Dang, Nha nudc va ché do. "Tich cuc
phong ngia va kién quyét chong tham
nhiing, lang phi la doi hoéi buc xic cua xa
hoi, la quyét tam chinh tri cia Dang 1a"’;

- T6 chic nghién citu co ban, he thong,
toan dién vé tham nhiing, lang phi;

- Stra déi,
quan 1y, chinh sach, phdp luat ndéi chung va
phap ludt vé phong chéng tham nhiing, lang

phi néi riéng, cic quy dinh vé quan ly kinh t&

- tai chinh, vé thanh tra, kiém tra, kiéni todn;

- Tiép tuc day manh cii cach hanh chinh,
sap xép bo mdy gon nhe, bio ddm cong khai,
minh bach cdc hoat dong kinh 1€, tai chinh

" Van ki¢n Dai hoi dai biéu toan quéc lan thi X, Nxb
Chinh tri quéc gia, Ha Noi, 2006. tr. 45.
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b6 sung, hoan thién co ché
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trong cac cg quan, don vi;

- Khan truong va nghiém chinh thuc
hién Luat Phong chéng tham nhing, lang
phi; stta déi, bd sung Luat Khiéu nai, t6 céo;

- Xu ly nghiém, kip thoi, cong khai
nhitng vu viéc da dugc phat hién. Co bién
phap xu ly kién quyét, nghiém minh nhitng
ngudi tham nhiing, lang phi bat ké & chic vu
nao, duong chic hay da nghi huu. Ban hanh
va thuc hién quy dinh dé xu ly thich dang,
dung phap luat ngudi ding dau co quan, don
vi, noi nay ra tham nhiing, lang phi, gay hau
qua nghiém trong. Tich thu sung cong tai san
c6 ngudn goc tir tham nhing; xtr ly nghiém
minh nhiing ngudi bao che tham nhiing hoac
loi dung viéc t6 cao tham nhiing dé wvu
khong, lam hai ngudi khéc, dong thoi ¢6 co
ch€ khuyén khich va bao vé nhitng ngudi
tich cuc ddu tranh chéng tham nhiing, tiéu
cuc; biéu duong va nhan rong nhimg guong
can, kiém, liém, chinh, chi céng, vo tu;

- Trién khai thuc hién t6t Phap lénh Thuc
hién dan chu & xa, phuong, thi tran, phat huy
vai rd clia cac co quan dan‘cl, cua Mat tran 16
qudc, cac 16 chic chinh tri - x3 hoi va cua nhan
dan trong viéc gidm sat can bo, cong chuc va co
quan cong quyén;

- Tiép tuc déi méi ché do tién luong doi
vOi cdn bo, cong chiic; ¢6 quy dinh vé kiém
sodt, gidm sat thu nhap cla can bo, cong chic;

- Ti€p tuc hoan thién vé 18 chic va trién
khai hoat dong c6 hiéu qua cua Ban chi dao
phong chong tham nhiing & trung wong va céc
dia phuong. Cac nganh, cédc cap, cac co quan
don vi phai xay dung chuong trinh hanh dong
phong, chong tham nhiing, lang phi;

- Tap trung chi dao, ki€ém tra, thanh tra
phong chong tham nhiing, lang phi trong mot
56 linh vyc trong diém nhu quan ly dat dai, ddu
tu xay dung co ban, quan ly tai chinh trong
doanh nghiép nha nudc; thu, chi ngan séch nha
nudc; quan ly tai san cong, cong tac quy
hoach, tuyén dung, dé bat, bé tri cén bo;

- Gan d4u tranh phong chéng tham
nhiing, lang phi véi cong tac chinh don, xay
dung Dang, xay dung Nha nudc phap quyén
cua dan, do dan, vi dan; véi cudc van dong
hoc tap va lam theo tdm guong dao dirc Ho
Chi Minh.





