
CHU NGHIA HOP HIEN 0 VIET NAM 

L Sir tiep thu chii nghia hgp hien a 
Viet Nam trudc khi Hien phap nam 1946 
ra ddi 

Khi xam luge Viet Nam nhiing thap nien 
dau thd ky XX, thyc dan Phap da dat d day 
mdt hinh thirc td ehiirc nha nudc cd ve gan 
gid'ng nudc Phap, tuy nhien cd sy dieu ehinh 
cho phii hgp vdi mdt dia ban d qua xa chinh 
qudc va phii hgp vdi Igi ich eua thyc dan. 
Day la dae diem eiia he thdng cai tri ciia thyc 
dan Phap d Ddng Duong ndi chung, d Viet 
Nam ndi rieng. Khi Viet Nam bi Phap ehidm 
lam thudc dja thi Phap da theo chinh the 
cdng boa nghj vien. Hinh thue ehinh the Nha 
nudc Phap duge an djnh trong Hien phap 
1875. Dung dau Nha nudc la Tdng thdng do 
nghj vien bau ra vdi nhiem ky 7 nam. Tdng 
thdng Phap ed quydn hanh rat Idn va da 
dang, trong dd ed quydn lap phap ddi vdi cac 
thudc dja. Nam 1887, khi hen bang Ddng 
Duong duge thanh lap, trong dd ed Viet Nam 
thi dung dau lien bang Ddng Duong la mdt 
vien ebiire cao ca'p ngudi Phap, mang chirc 
danh toan quydn Ddng Duong do Tdng 
thdng Phap bd nhiem bang sac lenh, thdng 
qua Hdi ddng bd trudng Phap. Toan quydn 
Ddng Duong nam toan bd cae quydn lap 
phap, lap quy, hanh phap, tu phap d Ddng 
Duong. De thyc hien hieu qua va ggn nhe 
quydn lye ciia minh, toan quydn Ddng 
Duong thi hanh chinh sach "dja phuong phan 
quydn" tren dja ban cai trj ciia minh. Lien 
bang Ddng Duong bj chia lam 5 xu theo cae 
thd chd chinh trj khac nhau: Nam ky la "xu" 
thuge dia, do vien thdng ddc dung dau, Bae 
ky la "xu" bao hd, do vien thdng xii dung 
dau, edn 3 "xur": Trung ky, Campuchia, Lao, 
tuy cung la "xu" bao hd nhung mdi xu lai do 
vien kham su dirng dau. Toan quydn Ddng 
Duong chi can nam lay 5 vien chuc chop bu 
dd. Den lugt minh, mdi vien chuc dung dau 
mdi xir dd lai nam lay mang ludi nhung vien 
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quan cai tri thyc dan dimg dau ca'p tinh thudc 
xu minh cai trj. He thdng vua quan ngudi 
"ban xu" ddu trd thanh cdng cu thdng trj cua 
cac vien chirc Phap ke tren'. 

Md hinh td ehUc quydn luc ciia Phap d 
Viet Nam khdng cd mdt co sd hidn dinh. Dd 
la mdt chinh quydn thudc dja bai hgp hien. 
Khdng ed co sd tU mdt Hidn phap dan chu, 
chinh quydn thudc dia cai tri theo mdt Id ld'i 
tuy tien, doe doan. Didu nay da bi nhung 
ngudi yeu nude Viet Nam len an gay gat, 
nhai la Nguydn Ai Qudc. Tu nude ngoai, 
ddng chi Nguydn Ai Qudc da viei nhidu bai 
bao, tac phaim len an chd do thyc dan Phap 
ndi chung va hinh thirc cai trj ciia chiing ndi 
rieng 0 Ddng Duong. Nhung bai vidt, tac 
pham ma Ngudi da vidt de tan cdng chd do 
thyc dan xam luge cd the ke den: Tdm dia 
thuc ddn, Binh ddng, Vuc thdm thupc dia, 
Cdng cupc khai hod giet ngudi, nhiing bai 
mang tieu dd Ddng Duong..., dac biet la tac 
pham Bdn dn che dp thuc ddn Phdp. 

Chinh sy cai trj tuy tien, lam quydn cua 
chinh quydn bai hgp hidn eiia thyc dan Phap 
d Viet Nam la mdt ddng lye thuc day sy du 
nhap va phat trien eiia ehii nghia hgp hidn d 
Viet Nam. Trude tinh canh ddng bao minh 
phai chju sy lam quydn cua ehinh quydn thyc 
dan, nhung ngudi yeu nude Viet Nam, nhimg 
ngudi uu thdi mln the' ciia dan tdc da nhan 
tha'y sy can thidt eiia viee gidi ban quydn lye 
eiia chinh quydn bang Hien phap de bao ve 
cac quydn va ty do eua ngudi dan. Chii nghia 
hgp hidn d phuong Tay duge dip de du nhap 
va phat tridn d Viet Nam. 

Chii nghia hgp hidn bat ngudn tU nhimg 
y tudng vd ty do chinh trj d chau Au va My 
nhu la sy bao dam dd'i vdi eac quyen sd'ng, 
quydn tai san, ty do ngdn luan, tu do tin 
ngudng ciia ca nhan. De bao dam nhung 

' Ths, Luat hpc, Khoa Luat, Dai hpc quoc gia Ha Npi. 

' Dinh Xuan Lam, Duong Lan Hai (chii bien), Nghien 
cuu Viet Nam - mpt so van de lich sir kinh te - xa hpi -
van hoa. Nxb. The gioi, Ha Npi, 1998, tr. 68 -71. 
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quydn dd, cac tac gia cua chu nghia hgp hidn 
nha'n manh den sy kiem .soat cac nganh quydn 
lye ciia chinh quydn, sy binh dang trudc phap 
luat, ddc lap tu phap, sy tach biet nha thd khdi 
Nha nudc. Nhung dai dien tieu bieu eiia 
truyen thdng nay la nha tho John Milton, luat 
gia Edward Coke va William Blaekstone, cac 
chinh trj gia nhu Thomas Jefferson va James 
Madison, cac tridt gia nhu Thomas Hobbes, 
John Locke, Adam Smith, Baron de 
Montesquieu, John Stuart Mill, va Isaiah 
Berlin. Chii nghia hgp bie'n hinh thanh trong 
khoang tit thdky XVll-XVllP. 

O phuong Tay, chii nghia hgp hidn duge 
phan biet vdi Hidn phap: trong khi danh tir 
Hidn phap (constitution) chi ndi de'n co cau 
chinh quydn ciia qudc gia va cac quyen can 
ban ciia cdng dan, danh tir chii nghia hgp 
hidn (constitutionalism) gan lien vdi quan 
niem ve phap quydn, nd ham y rd ret rang 
ehinh quydn phai duge gidi ban bdi cac 
khudn khd phap ly. Khai niem chii nghia hgp 
hien d phuong Tay phan anh nhung gidi ban 
ddi vdi ty do hanh ddng ciia ehinh quydn dd 
bao ve cac ty do can ban ciia cdng dan. Chii 
nghia hgp hidn khdng thd di lien vdi sy ddc 
tai. Chii nghia hgp hidn gan lidn vdi ty do 
chinh trj, noi chinh quydn bj gidi ban. 

Nhung yeu to ca'u thanh chu nghia hgp 
hien lien quan ddn quydn lye ciia Hien phap 
va ndi dung ciia Hidn phap. Vd quyen lye 
cua Hidn phap, chu nghia hgp hidn yeu cau 
Hidn phap phai cd quydn lye tdi cao. De bao 
dam tinh tdi cao cua Hien phap, phai cd mdt 
ehe do tai phan Hien phap hay chd do bao 
hidn dd xet xu nhiing hanh vi vi pham Hidn 
phap eiia cdng quydn, va khdng mot co quan 
nao ciia chinh quydn duge dinh chi thi hanh 
Hidn phap hay don phuong sira ddi hidn 
phap. Vd ndi dung cua Hidn phap, theo chii 
nghia hgp hien, Hien phap khi an djnh co 
ca'u ciia cdng quydn, de cd the gidi ban duge 
cdng quydn, phai theo cac nguyen tac chii 
quyen nhan dan va chinh quydn dan chii, cac 
quydn cdng dan nhu nhung gidi ban ddi vdi 
cdng quyen, phan quydn, tu phap ddc lap. 

Chii nghia hgp hidn phuong Tay hien dai 
duge du nhap d Viet Nam rai sdi ndi trudc khi 
ban Hidn phap dau tien eiia Viet Nam duge 
ban hanh vao nam 1946. Chu nghia hgp hidn 
phuong Tay da duge du nhap manh me vao 
Viet Nam dac biet qua lan sdng Tan thu cudi 
thd ky XIX dau thd ky XX. Tinh thdn phdp 
ludt ciia Montesquieu va Khe Udc xa hpi ciia 
Rousseau, nhiing tac pham quan trgng ciia 
chii nghia hgp hien phuong Tay da sdm duge 
du nhap vao Nhat Ban, Trung Qudc, rdi sau 
dd vao Viet Nam vdi nhan dd duge djch liic 
dd la Van phdp tinh ly va Xd udc. Hon nua, 
vao dau thd ky XX, viec giao luu van boa Ta 
va Tay duge phat tridn; nhieu nha tri thirc Viet 
Nam cd co hdi ra nudc ngoai, tu nhung nudc 
phuong Ddng sdm cd chinh quydn hgp hien 
theo ehii nghia hgp hidn phuong Tay nhu 
Nhat Ban ddn nhiing nude la que huong eua 
ehii nghia hgp bie'n nhu Phap\ 

Chii nghia hgp hidn da duge tidp thu bdi 
nhidu phong trao, nhieu td ehiirc nhu: Ddng 
Du (1904-1909), Duy Tan (1906-1908), 
Ddng Kinh NghTa TTiuc (1907), nhdm Ddng 
Duong tap chi, nhdm Nam Phong tap ehi, 
Nhdm Thanh Nghj, Dang lap hidn d Nam Ky 
nam 1923... Nhin chung, cd the chia thanh 
cac khuynb budng tiep thu ciia nghia hgp 
bie'n nhu khuynh hudng ciia cae sT phu yeu 
nudc nhu: Phan Bdi Chau, Phan Chau Trinh, 
Huynh Thiie Khang, khuynh hudng ciia 
Nguydn Ai Qudc - Hd Chi Minh, khuynh 
hudng ciia nhung ngudi than Phap nhu Pham 
Quynh, Biii Quang Chieu; khuynh hudng eiia 
cac nha luat hge yeu nude nhu Phan Anh, Vu 
Dinh Hde. Nhung ndi dung ciia ehii nghia 
hgp bie'n nhu: cd mdt ban Hien phap de gidi 
ban chinh quydn, chinh quydn dan chii va 

http;//usemba.ssy.gov. 

' Phan Boi Chau da di Huang Cang, Thuong Hai, roi 
sang Nhat Ban, mo ra phong trao Dong Du. Nhieu tri 
thuc den nuoc Phap, du hpc a Phap nhu Nguyen An 
Ninh (tdt nghiep cir nhan luat hpc Dai hpc Sorbonne, 
Pairis, 1920), Phan Van Truong (d6 tien sT luat hoc tai 
Phap), Nguyen Van Vinh (sang Phap du hpi nghi dau 
xao Marseille nam 1906), Pham Quynh cQng da sang 
Phap du trie'n lam nam 1922, Luat su Phan Anh cung 
da chuSn bi bao ve luan an tien sT luat hpc a Phap nam 
1938 nhung chua kip bao ve thi The chieii thu nhat 
biing n6 nen ve n u o c . 
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chii quydn nhan dan, phan chia quydn lye, 
cae quydn co ban ciia con ngudi, tu phap ddc 
lap da duge du nhap vao Viet Nam. 

Cd mpt ban Hien phap de gidi han 
chinh quyen 

Cae ehi si yeu nudc d Viet Nam da sdm 
tidp thu tu tudng chinh quydn duge gidi ban 
bdi Hidn phap va mong mudn ap dung vao 
Viet Nam. Cd the ndi ngudi dau tien dat ra 
van dd didu tiei chinh quydn bang Hien phap 
la eu Phan Bdi Chau (nam 1907). Nam 1932, 
nhan tra Idi phdng van bao Ddng Tay, Phan 
Bdi Chau khang djnh: "Tdi thidt tudng nudc 
ta tU xUa vdn chUa cd Hien phdp, nay lap 
bdn Hien phdp khdng nhung Id mpt su hay, 
lai cdn Id mpt dieu cdn. The ndo cimg phdi 
cd Hien phdp, le dy tdt nhien..." Rdi cu phac 
hga so bd: "Phan rieng toi, tdi vdn dd rap 
trong hung mpt bdn Hidn phdp rdi. Hidn 
phdp ciia tdi Id cham chudc theo Hien phdp 
ciia cdc nirdc qiidn chu nhu nUdc Anh, nudc 
Nhdt; theo Hien phdp ciia cdc nudc My, 
nucfc Dire, nuifc Nga... Lgi phdi tuy theo 
trinh dp cua ddn ta md lifa chpn Idy nhifng 
dieu thich hpp, thi mdi cd the gpi Id hodn 
thien dupc..."*. Phan Chau Trinh cung dd 
cao vai trd ciia Hidn phap nhu mdt cdng cu 
de kidm soat sy lam quydn ciia nen quan chii 
phuong Ddng. Khi tir Phap trd vd Viet Nam, 
trong mdt bai didn van dgc trude Hdi Thanh 
nien Sai Gdn vao cudi nam 1925, Phan Chau 
Trinh da dd cap den ban chai ciia chii nghia 
hgp hien duge irng dung d nudc Phap luc bay 
gid la Chinh phii bj gidi ban bdi Hidn phap: 
"Trong nUc'rc dd cd Hien phdp, ai cimg phdi 
tdn trpng Hien phdp. Cdi quyen ciia Chinh 
phu cung bcH Hien phdp quy dinh cho, ludi 
bieng khdng duc/c, md ddn mudn dp chd cimg 
khdng chd ndo thd ra ductc"\ Huynh Thiic 
Khang, sau khi dac cir vao Vien dan bidu 
Trung Ky, nam 1927, da dd xuat vdi Toan 
quyen Ddng Duong lap mdt ban Hidn phap 
cho Nam trieu: "Cluing tdi sddJndi den Hien 

•* Phan Boi Chau, loan tap, tap 4, Nxb, Thuan Hoa, 
Hue. 1990.tr, 244. 

Phan Chau Trinh, Quan tri va dan tri chii nghia, in 
trong Phan Chau Trinh - cuoc doi va tac phaim (Nguydn 
Q. Thang). Nxb, Van hpc, Ha Npi, 2006, tr,471. 

phdp Id vi cd thdy rd d xU Trung Ky ndy phu 
thudc dudi quyen bdo hp gdn nira the ky nay, 
md chinh the trong xir, quyen hgn khdng dupc 
ro rdng, trach nhiem khdng dupc dam thu, 
tram dieu rdc rdi ben dd md ra... Qudc thi dd 
md mang thi nhdn ddn khdng biet dudng ndo 
xu hudng, dd Id le tu nhien. Bdi vay, de cho 
cupc cai tri trong xU dupc Idu ddi cimg cdc 
ddy lien Igc giira ngudi Phdp cimg ngudi Nam 
dupc ben chdt, thi cdn thiet phdi cd mdt the 
chd chinh tri, chia bp phan md cd trach 
nhiem, dinh quyen hgn md cd quy udc, de 
chinh ddn viec lpi ich chung trong xU. Dd Id 
mdt dieu cdt ydu tUc Id Hidn phdp vdy"^. Khi 
dd nghj lap hidn dd phan djnh quydn ban va 
xac djnh trach nhiem, nham bao dam lgi ich 
chung, Huynh Thiic Khang da nhan thay 
Hidn phap chinh la mdt gidi ban ddi vdi 
quydn lye ciia chinh quydn. 

Ngoai cac chi si yeu nudc, mdt sd ngudi 
than Phap nhu Pham Quynh ciing nhdm 
Nam phong; Biii Quang Chieu cimg Dang 
lap hien d Nam Ky ciing chii truong thiet lap 
chinh quydn hgp hien d Viet Nam nhung lai 
dya vao Phap dd lap chinh quydn hgp hien 
dd. Nhin chung, lap trudng ciia Pham Quynh 
va nhdm Nam phong, Biii Quang Chieu va 
Dang lap hien la lap trudng cai luong. Nhung 
nhdm nay tidp thu chii nghia hgp hidn nhung 
khi dd nghj iing dung vao Viet Nam, do lap 
trudng cai luong, nen da bdp meo chii nghia 
hgp bie'n. Ban chai cua chii nghia hgp hien la 
gidi ban ebinh quydn bang Hien phap, nhung 
cac nhdm nay lai chii truong dya vao ngoai 
bang dd lap hidn. Se khdng the cd mdt chinh 
quydn hgp hien ndu Hidn phap ciia chinh 
quydn dd do mdt qudc gia xam luge ban 
hanh. Trong mdt dai nudc, chinh quydn chi 
bj gidi ban bdi Hidn phap khi Hidn phap dd 
do chinh nhan dan ciia dai nudc dd dat ra. 

Hd Chi Minh da sdm tidp xiic vdi eac tac 
pham vd chii nghia hgp hien ciia eac tac gia 
phuong Tay. Dien hinh nhai la tac phaim Khe 
udc xd hdi ciia Rousseau va Tinh thdn phdp 
ludt ciia Montesquieu. Hdi 13 tudi, liie edn d 
nha Nguydn Tai Thanh da luc tii sach eiia bd 

'̂  Chuong Thau, Tho van Huynh Thuc Khang, Nxb. 
Da Ndng, 1989.tr. 355-356. 
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dgc Rousseau va Montesquieu qua cac ban 
djch ciia nhdm Duy Tan ben Tau. Khdng 
nhirng nghidn ngam Rousseau, djch 
Montesquieu, anh cdn dgc eiia A. Tocqueville 
(tae gia eudn Ve chd dp ddn chii d Myf. Khi 
dgc nhiing tac pham nay chac chan Ngudi da 
suy ngam vd cac va'n dd: chii quydn nhan dan, 
dan quydn, tam quydn phan lap, tinh than ty 
do trong phap luat - nhung van de co ban ciia 
chii nghia hgp hidn duge trinh bay trong cac 
tac pham dd. Ben canh chii nghia hgp hidn 
eiia cac hge gia phuong Tay, each mang dan 
chii d My, Anh, Phap va thyc tidn td chuc 
chinh quydn theo chii nghia hgp hidn d cac 
qudc gia nay cung anh hudng ddn Hd Chi 
Minh. Khdng nhung nghien ciin cac tac gia 
ciia chii nghia hgp hidn, Bae Hd cung tan muc 
sd thi chiing kidn thyc tien van dung cua ly 
thuyet dd d cae qudc gia phuong Tay. Ngudi 
khdng xa la vdi cac tu tudng quydn eon 
ngudi, chii quyen nhan dan, tam quydn phan 
lap. Ngudi cung khdng xa la ddi vdi he thdng 
chinh quydn tdng thdng ciia My cung nhu be 
thdng chinh quydn nghj vien d chau Au. 

Chinh VI vay, Hd Chi Minh da sdm dat 
ra van dd lap hidn d Viet Nam. Trudc sy cai 
trj dgc doan, tuy tien ciia chinh quydn thyc 
dan Phap, tir khi cdn boat ddng bi mat d 
nudc ngoai, Ngudi da sdm nhan thay sy can 
thiei eiia eac dao luat trong mdt xa hdi dan 
chii. Bdn yen sdch ciia nhdn ddn An Nam giri 
ddn Hdi nghj Versailles vao dau nam 1919 
do Ngudi khdi thao gdm tam diem, trong dd 
diem thU hai la: "Cai each ndn phap ly d 
Ddng Duong bang each cho ngudi dan ban 
xur cung duge quydn hudng nhung dam bao 
ve mat phap luat nhu ngudi Au chau" va 
didm thir bay la: "thay chd do ra cae sac lenh 
bang che do ra eac dao luat"^ Sau nay trong 
bai didn ea vdi tya dd Viet Nam yeu cdu ca 
(1922) phan anh yeu sach tam diem bang loi 
tho dd dd phd bien, Hd Chi Minh vidt: "Bay 
xin Hien phdp ban hdnh. Tram dieu phdi cd 

thdn linh phdp quyen"''. Trong mdt ban Yeu 
sach khac giri cho Hdi van qudc, ky ten Phan 
Bdi Chau, Phan Chu Trinh va Nguydn Ai 
Qudc, vidt bang chu Viet, ngay 30/8/1926, 
Ngudi cung dd nghj: "Ne'u duge ddc lap 
ngay thi nude chiing tdi ... Sdp xep mdt nen 
Hien phdp ve phuong dien chinh tri vd xd 
hdi, theo nhu nhimg ly tudng ddn quyen; ludt 
kinh trpng nhirng cdi thieu sd ciia cluing logi 
(nghia Id khdng xdm phgm den nhung ddn 
tpc nhd nhu Ldo, Cao Mien), biet tdn trpng 
sir Idm dn, cdt de lap mdt nen Ddng Dirong 
lien bang ddn chu"^''\ Sau nay, mdt ngay sau 
khi dgc Tuyen ngdn dpc lap, trong phien hgp 
dau tien eiia Chinh phii, Chii tich Hd Chi 
Minh da dua ra 6 nhiem vu ca'p bach ciia 
Nha nudc Viet Nam Dan chii cdng hoa. 
Trong dd, nhiem vu thu ba la: "Trudc cluing 
ta dd bi chd dp qiidn chii chuyen che cai tri, 
rdi den che dp thifc ddn khdng kem phan 
chuyen che, nen nudc ta khdng cd Hien 
phdp. Nhdn ddn ta khdng dupc hudng quyen 
tu do ddn etui. Cluing ta phdi cd mpt Hien 
phdp ddn chu"^\ Rdi Ngudi dd nghj bau 
Qudc hdi de lap hidn. Qua dd, ta cd the thay 
Hd Chi Minh da nhan thuc Hien phap la 
cdng cu chd'ng chuyen che, chdng lam 
quydn, dd bao ve cac quydn ty do dan chii. 

Ngoai ra, gdp phan vao viec nhan thiirc va 
phd bie'n chii nghia hgp hidn d Viet Nam tren 
bao ehi phai kd de'n Nhdm Thanh Nghj, trong 
dd dae biet la cac nha luat hge Phan Anh va 
Vu Dinh Hde. Hdi ky Thanh Nghj cua Vu 
Dinh Hde ghi lai: "Cdc bdi ciia Phan Anh vidt 
ve Ddn chii vd ve Hidn phdp d cdc nUdc Au 
My, giiip cho nhdm Thanh Nghi vd ddc gid 
T.N khi dy suy nghT ve chd dp chinh tri tuong 
tai ciia nudc nhd"^^. Phan Anh da vidt nhidu 
bai lien quan ddn chii nghia hgp hien nhu 
"lap hidn", "vdn de dgi dien chinh tri". 

'' Vu Dinh Hoe, Phap quyen nhan nghia Ho Chi Minh, 
Nxb. Tre, 2005, tr. 187. 
* Ho Chf Minh, loan tap, tap 1. Nxb. Chinh tri quo'c 
gia. Ha Noi, 2000, tr. 435-436, 

•* H6 Chi Minh .Toan tap, tap 1. Nxb, Chi'nh tri quoc 
gia, Ha Npi, 2000, tr. 438, 
'" DSn theo: Phap ly phuc vu each mang. Hpi Luat gia 
xuat ban. Ha Noi, 1975, tr.278. 
" Ho Chi Minh, Toan tap, tap 4. Nxb, Chi'nh tri quoc 
gia. Ha Noi, 2000, tr. 8, 
' ' Vu Dinh Hoe, Hoi Ky Thanh Nghi, Nxb, Van hpc. 
Ha Noi, 2000, tr.237-238. 
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"chinh the tdng thdng", "ddn qudc vd Hien 
phdp Trung Hoa" phan tich vd chinh quydn 
hgp hidn, eac md hinh td chiic chinh quydn 
hgp bie'n d cae nude chau Au, My, Trung 
Qudc. Vu Dinh Hde eiing neu len viee xay 
dyng ehinh quydn hgp hidn d Viet Nam. Ong 
eho rang da la dan chii thi phai cd Hidn phap, 
va Hidn phap phai do Qudc hdi soan thao va 
ban hanh. Qudc bdi do toan dan bau ra bang 
dau phieu phd thdng, eo eau nha nudc do 
Qudc hdi chd djnh. Dd la nhung nguyen tac 
dan quydn trd thanh bai di bai djch, duge dai 
da sd cac nudc tren the' gidi hien nay chap 
nhan. Cd didu la dyng len mdt co cau nha 
nudc dan chii nhu thd nao thi cdn khac nhau 
giua cae nudc. Ddi vdi nudc Viet Nam, can cii 
vao tinh hinh xa hdi nude nha, va yeu cau dat 
ra cho dai nude trong hoan canh thd gidi liic 
bay gid, tham khao kinh nghiem lap hidn eua 
eac nudc Au My va ciia Dan qudc Trung Hoa 
(each mang Tan Hgi), Vu Dinh Hde da phac 
thao so bd md hinh chinh quydn hgp hien d 
Viet Nam trong mdt bai vidt tren bao TTianb 
Nghj, sd 108, 5/5/1945'\ 

Chii quyen nhan dan va chinh quyen 
dan chii 

Cac chi sT yeu nude ddu ehii truong ehii 
quydn nhan dan va ehinh quydn dan chu. 
Trong Tdn Viet Nam, Phan Bdi Chau vidt: 
"Phdm nhdn ddn nifdc ta khdng cif sang hen, 
giau ngheo, deu cd quyen bd phidu bau cif. 
Tren Id vua nen de hay nen triidt, dudi Id 
quan nen thdng hay nen ^idng, ddn ta deu cd 
quyen quyet dodn cd". Ong ciing nhan thure 
rang: "Chinh phii tire Id chi dgi bieu cho cd 
nudc md thdi"^\ Nhu vay, cu Phan da nhan 
thiic nhan dan la ehii the ciia quydn lye, 
chinh quydn do dan thanh lap, la ngudi dai 
dien eho nhan dan ca nudc. Cdn Phan Chau 
Trinh da thd hien rd tu tudng dan ehii eua 
minh trong bai phat bieu ban vd quan trj chu 
nghia va dan trj chii nghia d Sai Gdn. Nhan 
tha'y eac nudc chau Au ddu da theo ehe do 
dan trj, so sanh quan trj va dan trj, Phan 

Chau Trinh eho rang dan tri uu the hon ban. 
Ong keu ggi thiei lap ehinh quyen hgp hidn 
dan chii d Viet Nam: "... Tdi nghT rdng vi 
cdi dpc qiidn chii nd giet hdn cdi long di 
qudc ciia ddn Viet Nam ta, bdy gid mudn 
cho ddn Viet Nam ta biet dupc nUdc Id ciia 
chiing nd, thi phdi dem cdi tui bu nhin dd vdt 
het cd di, thi nd mdi cd the tim kiem cdi nuoc 
dd Id nudc ciia ai. Md ndi gidng ta thdng 
minh, cd le mpt ngdy kia se gap thdy rang d 
trong cdi mieng ddt mdy nghin ndm hai 
truyen lgi ddy, cdi quyen lcfi ciia nd hay cdn 
nhieu, cdi quyen phep ciia nd ciing cd nhieu, 
rdi nd se hieu rdng xUa nay nguoi md gpi 
rang vua quan dd, chdng qua Id ngUdi thay 
mat lam viec cho nd, ndu Idm viec khdng 
xong thi nd dudi di cimg khdng cd loi gi."^^ 
Rd rang, Phan Chau Trinh chii truong chu 
quydn la eiia dan chiing, ehinh quyen phai do 
dan chiing thanh lap ra dd dai dien nhan dan 
hanh xir ehii quydn nhan dan; trong trudng 
hgp ehinh quydn lam viec khdng tdt, khdng 
dem lai lgi ich cho nhan dan, nhan dan cd 
quydn thay ddi chinh quydn. Huynh Thiic 
Khang eiing sdm nhan thay chinh thd quan 
chii khdng cdn phii hgp vdi nudc ta va de 
nghj xac lap chd do dan chii. Thang 3/1945, 
sau khi Nhat dao chinh Phap, Huynh Thiic 
Khang da khude tU loi mdi tham gia ndi cac 
ciia Bao Dai va tham ehi cdn khuyen Bao 
Dai: "Rieng ddi vdi nhd vua, tdi thdnh that 
khuyen ngdi thodi vi vd giao quyen cho nhdn 
ddn. Hien tren the gidi ngdy nay, che dp 
quan chii dd Idi thdi. Rieng d Viet Nam 
chung ta, trong con mdt ddn chiing lgi cdng 
khdng tien duy tri lam. Ngdi giao quyen lgi 
cho ddn, hpa may se cd nhifng vi anh hiing 
trong ddng que niii thdm xiidt ddu Id dien 
Idm nen viec cdng chua biet chirng. Vd nhu 
the, rieng phan ngdi ciing tit td minh Id ngudi 
thirc thdi vd>'"'^ 

Hd Chi Minh cung sdm chii truong xay 
dyng ehinh quydn d.an chu, chii quydn thudc 

" Vu Dinh Hoe, Hoi Ky Thanh Nghi, Nxb. Van hoc. 
Ha Npi, 2000, tr.237-238. 
'̂  Phan Boi Chau, toan tap, tap 4, Nxb. Thuan Hoa, 
Hue. 1990, tr.256, tr.387. 

" Phan Chau Trinh, Quan tri va dan tri chii nghia, in 
trong Phan Chau Trinh - cupc doi va tac pham (Nguydn 
Q. Thdng), Nxb. Van hpc, Ha Npi, 2006, tr.468. 
"• Chuong Thau, Tho van Huynh Thuc Khang, Nxb. 
Da Nang, 1989, tr. 29. 
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vi nhan dan va Nha nudc do nhan dan thanh 
lap. ITiang 5/1944, trong thu giri ddng bao ea 
nudc, Hd Chi Minh nhan manh "Chiing ta 
trude phai cd mdt cai co ca'u dai bieu cho sy 
chan thanh doan kei va hanh ddng nhai bidn 
ciing toan thd qudc dan ta. Ma co cau ay phai 
do mdt cudc toan dan dai bieu dai hdi gdm 
tai ea cac dang phai each mang va doan the 
ai qudc trong nudc bau ra. Mdt co cau nhu 
the mdi dii lye lugng va uy tin, trong thi lanh 
dao cdng viee eun qudc, kien qudc, ngoai thi 
giao thiep vdi cac huu bang"'''. Chuong trinh 
Viet Minh da xac djnh nhung dudng loi each 
mang Viet Nam: "Viet Nam ddc lap ddng 
minh (ndi tat la Viet Minh) chii truong lien 
hgp bdt thay cac tang Idp nhan dan, cae doan 
the each mang, cac dan tdc bj ap biie doan 
kei lai chien da'u danh dudi chii nghia dd 
qudc phat xit Nhat gianh quydn ddc lap cho 
nudc Viet Nam. Sau khi danh dudi duge de' 
qudc phat xit Nhat, se lap nen Chinh phii 
nhan dan cua nudc Viet Nam Dan chii cdng 
hoa"'^ Mdt ngay sau khi dgc Tuyen ngdn 
ddc lap, Chii tjch Hd Chi Minh, trong phien 
hgp dau tien ciia Chinh phii each mang lam 
thdi da dd ra 6 nhiem vu cap bach va mdt 
trong nhung nhiem vu ca'p bach eiia Chinh 
phii la phai td chuc tdng tuydn cir dd bau 
Qudc hdi. Qua nhung tu lieu tren cd the tha'y 
Hd Chi Minh nhan thuc rai rd vd chinh 
quydn dan chii va ehii quydn nhan dan va 
mong mudn thyc thi d Viet Nam. 

Nhdm Thanh Nghj cung cdng bd nhidu 
bai viei, nhai la ciia Phan Anh va Vu Dinh 
Hde vd chii quydn nhan dan va chinh quydn 
dan ehii. Trong bai Dgi dien chinh tri, Phan 
Anh khang djnh: "Nhifng cudc thdo ludn ve 
qudn quyen dd thupc ve dT vang. Ngdy nay 
bdt cU thudc ddng phdi ndo, bdt cU theo 
khuynh hudng ndo, cdc nhd chinh tri deu 
cdng nhdn rdng trong mot nudc vdn minh 
qudc ddn phdi cd co quan dgi dien de tham 
du chinh quyen". Vu Dinh Hde giai thich 
them: "Khdng bdn cdi nifa: ai ai cimg cdng 

nhdn "chd dp dgi chinh" (regime 
representatif), khdng phdi vi nhifng le thudc 
ve ly thuydt, md ngUdi ta dd phdi cdng nhdn 
che dp dy vi su cdn thidt thifc te. That vay, 
chi cd dp dung che dp dy thi ngudi cdm 
quyen mdi hieu rd ddn tinh, chi cd nd mdi 
bdo dam cho ngudi cdm quyen chdc chdn 
dupc nhdn ddn iing hp. Md nhd cdm quyen 
ndo, nhdm cdm quyen ndo, giai cdp ndo cdm 
quyen trong giai dogn vdn minh ndy ciia lodi 
ngudi lgi tdn tai dupc neu khdng nhgy ben 
thd'u rd nhdn tinh, neu khdng cd nhdn ddn 
ling hd sdu rdng"^''. Qua nhung bai viei tren 
bao, Nhdm Thanh Nghj da thd hien rd nhan 
thUc vd chinh quydn dan chii, chii quydn 
nhan dan ma chii truong xay dyng nd d Viet 
Nam. Nhung lap luan ciia Phan Anh va Vu 
Dinh Hde tren day cho thay hg nhan thue 
rang ehinh quydn dan chii la xu hudng tai 
ydu ciia Ijch sir, la sy can thidt ciia thyc td, la 
didu kien tdn tai ciia chinh quydn trong mdt 
xa hdi van minh. 

Dan quyen 
Tu tudng vd dan quydn trong Hidn phap 

cung duge cac sT phu yeu nudc tidp thu. Phan 
Bdi Chau lam tho dd didn dat cac tu tudng vd 
cac quyen hidn djnh eiia cdng dan: "Mieng cd 
quyen ndi, dc cd quyen suy. Chdn cd quyen 
di, tay cd quyen ddy. Mdt cd quyen thdy, tai 
cd quyen nghe. Ddt np xU kia cd quyen ddi d. 
Viet sdch Idm vd, quyen but mac long. Hdi he 
viec chung, cd quyen nhdm hpp. Thp thuyen 
giiip ddp, quyen dupc chung nhau. Budn bd 
bdn tail thdng thuong tuy tien. Trdi xem phdp 
hien cdc nudc vdn minh. Quyen loi rdnh rdnh 
ciia ddn ddn difpc"^". Nhu vay, Cy Phan da 
yeu eau vd nhidu quyen ciia cdng dan: ty do 
ngdn luan, ty do tu tudng, ty do di lai, ty do 
thdng tin, ty do hdi hgp, ty do kinh doanh, ty 
do xuai ngoai. Cae quydn nay duge eu quan 
niem nhu la cac quydn ty nhien eiia ngudi dan 
duge ghi nhan rd rang trong cae bien phap. 
Ddi vdi Phan Chau Trinh, Huynh Thiic Khang 
da nhan xet trong budi tang Id Phan Chau 

" Ho Chi Minh. loan tap, tap 3, Nxb, Chinh tri quoc 
gia, Ha Npi, 1995,tr,505. 
'" Ho Chi Minh. loan tap, tap 3. Nxb, Chi'nh tri quoc 
gia, Ha Npi, 1995, tr.585. 

" Vu Dinh Hoe, Hoi ky Thanh Nghi, Nxb, Van hoc. 
Ha Npi, 2000, tr, 248, 
-" Phan Boi Chau, loan tap, tap 5, Nxb, Thuan Hoa, 
Hue, 1990, tr,256, tr,19. 
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Trinh rang: "Chii nghia tien sinh la danh dd 
chuyen chd, la dan quydn ty do." Phan Chau 
Trinh sdm tidp can vdi nhiing tu tudng dan 
quydn ciia Phap qua phong trao Tan thu nen 
ed y noi guong Phap thyc thi dan quydn vi 
Ong cho rang "Nude Phap la nude de ra dan 
quydn cho the gidi". Ong nhan thire rang 
trong che' do quan ehii chuyen che', dan bj coi 
khinh. Khi chd do quan quydn sup dd thi dan 
quydn duge thinh len va ngudi dan duge tdn 
trgng. Ong cung da dd cap ddn cac quydn 
binh dang, ty do bao chi, ty do ngdn luan, ty 
do than the, ty do ddi tu. Ong len an each cai 
trj tiiy tidn ciia gidi cam quydn bao hd xam 
pham vao eac quydn nay. 

Dac biet van dd quydn con ngudi d Viet 
Nam ciing da sdm duge Chii tjch Hd Chi 
Minh quan tam. Tu nhung ngay cdn boat 
ddng each mang d Phap, ngudi da dd cap ddn 
viec ne'u duge dgc lap thi Viet Nam se xdp 
dat mot ndn Hidn phap theo nhu ly tudng dan 
quydn. Trong ban Yeu sach cua nhan dan An 
Nam, Ngudi da yeu cau day dii vd dan 
quydn: 1. Tdng an xa cho tai ea nhirng ngudi 
ban xiir bj an tii ehinh trj; 2. Cai each cdng ly 
d Ddng duong bang each cho dan ban xu 
cung duge hudng nhung dam bdo ve mat 
phdp ludt nhu ngudi Au chau; .xod bd hodn 
todn va triet dd cae Toa an dac biet diing lam 
cdng cu khiing bd va ap birc bd phan trung 
thyc nhai trong nhan dan An Nam; 3. Ty do 
bdo chi va ty do ngdn ludn; 4. Ty do lap hpi 
va hpi hpp; 5. Ty do cu trii d nudc ngoai va 
xuai duong; 6. Quydn ty do hoc tap, thanh 
lap cae trudng ky thuat va chuyen nghiep d 
tai ea cae tinh cho ngudi ban xu; 7. Thay che 
dp ra cdc sdc lenh bdng che dp ra cdc dgo 
ludl; 8. Doan dai bidu thucng tryc ciia ngudi 
ban xu, do ngudi ban xu bau ra, tai Nghj vien 
Phap de giiip cho Nghj vien bidt duge nhung 
nguyen vgng ciia ngudi ban xiir'. Cd ngudi 
da danh gia Ban yeu sach nay ed dang dap 
ban dau eiia mdt "Tuyen ngdn ve quyen con 
ngudi ciia Viet Nam"'^^. Dd chinh la nhung 

'̂ Ho Chi Minh, loan tap, tap 4, Nxb. Chi'nh tri qudc 
gia. Ha Npi, 2000, tr. 435-436, 
" Phan Dang Thanh, Tu tuong lap hien ciia mpt so 
phong trao dau tranh gianh dpc lap truoc Hien phap 

quydn co ban cua con ngudi ma sau nay 
nhidu ngi dung da duge phan anh trong Hien 
phap dau tien eua dan toe. 

Phan quyen 
Phan Bdi Chau da dd cap ddn sy phan 

quydn giira lap phap va hanh phap: "Hinh 
phap, chinh lenh, thud khoa, tieu diing ddu do 
Nghi vien quyet djnh (...) Chinh phu khdng 
duge can thiep vao. Hang nam den ky Nghj 
vien hgp, cac nghj vien tu tap ddng dii. Chinh 
phu phai trinh bay dy an trudc nghj hdi. Nghj 
hdi tuc la nhan dan. Nhung didu nhan dan cho 
la phai, Chinh phii khdng thd khdng lam; 
nhiing didu nhan dan eho la trai, Chinh phii 
khdng duge lam. Tuy rang sac ehieu eiia 
Hoang de rai la dang tdn trgng, nhung ndu 
Nghj vien khdng ddng y thi cung phai thu hdi 
menh lenh dd"^\ Phan Chau Trinh chu truong 
tam quydn phan lap giua lap phap, hanh phap 
va tu phap. Theo dng, quydn lap phap thudc 
vd Nghj vien; quydn hanh phap thudc ve 
Giam qudc (Tdng thdng) do Nghj vien bau 
ra; quydn tu phap giao eho cac co quan xet 
xir ddc lap vdi hai co quan kia. Ong ndi: "Dd 
la theo cai le ba quydn la quydn lap phap, 
quydn hanh phap va quydn tu phap ddu rieng 
ra, khdng hiep lai trong tay mdt ngudi 
nao"^''. Huynh Thiie Khang cung di theo tinh 
than ciia che do dai nghi duge xay dyng tren 
Hien phap, ed sy phan quyen giua lap phap, 
hanh phap va tu phap. 

Pham Quynh ehii truong dya vao Phap 
dd xay dyng chinh quydn hgp hien, nhung 
md hinh chinh quydn dd cung duge thidt ke 
theo chd do phan quydn giua lap phap va 
hanh phap. Pliam Quynh da phac thao mdt 
each so bd cau true eiia ehinh quydn hgp 
bie'n theo kidu quan ehii hgp hien: "Vua se Id 
ngudi dimg ddu co quan hdnh phdp. Ong se 
cai qudn ddt nudc dudi su gidm sdt ciia 
Chinh phii Bdo hd thdng qua cdc bd chiu 

nam 1946, Luan an cao hoc luat, thanh pho H6 Chi 
Mmh, 1996, tr. 106, 
' ' Phan Bpi Chau, Toan lap, lap 2, Nxb. Thuan Hoa, 
Hue, 1990, tr.387. 
" Theo LS.TS. Phan Dang Thanh, Ti( tudng lap hien 

Viet Nam nifa ddu the lev XX., Nxb. Tu phap. Ha Noi, 
2006, tr. 118. 
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trach nhiem true tiep tnfdc minh vd trifdc 
Chinh phii Bdo hd vd, ciing gidng nhU d 
Nhdt Bdn, trong chifng mifc nhdt dinh, vua 
chiu trdch nhiem trudc mdt Qudc hdi ddng 
vai trd ciia mdt Nghi vien...Nghi vien gdm 
mdt vien duy nhdt cho Trung Ky vd Bac Ky 
dupc bdu theo cd phidu hgn chd theo cdc 
phucrng thifc se dupc thay ddi tiiy theo tinh 
hinh ddt nudc. Gid'ng nhu Chinh phii, Qudc 
hpi difa ra sdng kidn ve ludt, nhung cdc du 
ludt difc/c Qudc hdi hay Chinh phii de trinh 
deu se dupc thdo ludn d mdt Tham chinh 
vien gdm cdc chuyen gia Phdp vd Nam. 
Qudc hdi se cd quyen gidm sdt cdc hogt 
ddng ciia Chinh phii; se cd the yeu cdu cdc 
bd trudng chiu trdch nhiem cd nhdn ve viec 
qudn ly bd minh ra dieu trdn, nhifng se 
khdng the bdi mien bd trudng bdng Idn bd 
phieu ddu tien"'^\ Md hinh phan quydn ciia 
Pham Quynh kha gid'ng vdi md hinh phan 
quydn ciia cac chinh the dai nghj nhu d Anh 
va Phap vao liic dd. 

Luat su Phan Anh, mdt tri thuc yeu 
nudc, lai cd khuynh hudng xay dyng mdt 
chinh quydn hgp hidn phan quyen theo kieu 
chd do tdng thdng ciia My. Theo Phan Anh, 
d nhirng nudc theo chinh thd dai nghj (chinh 
the nghj vien) thi quydn lap phap lan quyen 
hanh chinh''' ma do dd Chinh phii nhu 
nhugc; d nhung nudc theo chinh the ddc tai, 
thi quydn hanh chinh lan at quyen lap phap 
ma vi vay Chinh phii long quydn. Tai nhien 
ta cd the tudng tugng ra mdt chinh the trong 
dd hai quydn phap, chinh duge ngang hang, 
dan quydn khdng bj uy hiep ma Chinh phii 
cung dii thd lye ma ddi phd vdi thdi eye (...) 
d hoan cau, hien nay cd mdt vai chinh the 
gan tdi duge miic thang bang a'y. Ta cd thd 
ke ddn chinh thd tdng thdng (Gouvemment 
Presidentiel). Hoa Ky la mdt dien hinh eiia 
chinh the ay. Nghj vien, nhai la Ha vien la 
mdt CO quan dai dien qudc dan rat xung 

dang, 0 mdi khda ed hai nam nen giira Nghi 
vien vdi qudc dan khdng cd birc tudng thdi 
gian ngan each. Nghj vien khdng bj quydn 
hanh chinh giai tan duge nhu d cac chinh the 
dai nghj nen dja vj cdng hieu va vd tu. Mat 
khac, quydn hanh ehinh eiia Tdng thdng 
manh hon chinh thd dai nghj nhidu. Tdng 
thdng tryc tiep cam quydn hanh chinh. Giiip 
viec cd ma'y vj Bd trudng hoan toan thudc 
quydn ciia Tdng thdng, chi chju trach nhiem 
trude Tdng thdng ma thdi. Tdng thdng do 
nhan dan bau nen vdi nhiem ky bdn nam. 
Chinh thd tdng thdng cd the cd hieu lye ciia 
chinh thd ddc tai ma van toan ven tinh than 
dan chii. Vi cd duge nhan dan tin nhiem thi 
Tdng thdng mdi mong sau bdn nam duge 
bau lai". 

Vu Dinh Hde cung chii truong xay dyng 
chinh quydn hgp hidn phan quydn d Viet 
Nam. Ong dd nghj: 1. Phan biet quydn lap 
phap va quyen hanh chinh. Nghi vien giu 
quydn lap phap. Chi cd mdt Nghj vien, dd 
cdng viec lap phap duge nhanh chdng va tinh 
than Nghj vien duge cap tidn; 2. Quyen hanh 
chinh can phai duge to, rdng va khdng de bj 
nghi vien danh dd. De Chinh phii cd dii sire 
manh ma lam viec, nhat la trong nhung liic 
phai cai td qudc gia ma chinh quydn phai tap 
trung vao mdt ngudi. Ndu la dan qudc thi 
theo che do tdng thdng, ndu cdn vua thi 
quydn hanh se tap trung vao tay Tdng ly Ndi 
cac^^ chu khdng trong tay vua, vi vua khdng 
chju trach nhiem trudc Nghj vien.(...); 3. 
Nghj vien se mdt phan gdm nhung dai bidu 
ciia nhan dan bau len, mdt phan gdm nhung 
dai bidu ciia nghd nghiep.(...)'^ 

Cd the tha'y rang nhdm TTianh Nghj ed 
khuynh hudng xay dyng md hinh chinh 
quydn hgp hien theo chd do phan quydn cung 
ran. Phan Anh the hien rd lap trudng nay. Vii 
Dinh Hde thi khdng din khoat. 

" Pham Quynh. Tieh tc'n nidi bdn Hien phdp. in trong 
tap Tie'n ludn viei hdng iieng Phdp trong thai gian 
1922-1932. (Pham Toan gioi thieu va bien tap), Nxb, 
Trithuc, 2007, tr,370-37l, 
^'' "Quyen hanh chi'nh" ma Phan Anh da cap den 6 day 
phai dupc hieu la "quyen hanh phap" nhu ngay nay. 

" Theo Vu Dinh Hoe, Hdi Ky Thanh Nghi. Nxb. Van 
hpc, Ha Npi, 2000, tr.236-267, 
'* Tdng ly Npi cac ma Vu Dinh Hde noi den a day 
gidng nhu Thii tuong Chi'nh phii trong che dd quan 
chii lap hien 6 Anh. 
-'' Vu Dinh Hde, Hdi Ky Thanh Nghi, Nxb. Van hpc. 
Ha Ndi, 2000, tr.236-249. 
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Tu phap ddc lap 
Trong sd eac chi si yeu nudc thi ed Phan 

Chau Trinh va Huynh Thiic Khang cd ndi 
ddn van dd tu phap ddc lap vdi hai nganh 
quydn lye cdn lai, Hdi ky Thanh Nghj eiia 
Vu Dinh Hde cho biei dng Biii Tudng Chidu 
cd neu trong bao Thanh Nghj sd 110 thang 
5-1945 sy can thidt phai phan quydn giua tu 
phap vdi hanh chinh can cut vao mdt thyc te 
khd'n nan d Viet Nam trudc day: dudi che do 
thyc dan Phap, vien chanh an ngudi Viet le 
thudc hoan toan vao vien Cdng sur ngudi 
Phap hoac Thugng thu Bd Hinh cua Nam 
tridu that ra ca Thugng thu lan Trieu dinh thi 
cung ddu tuan theo lenh ciia Kham sir va 
Toan quydn Phap^". Mai sau nay, khi Hien 
phap 1946 da duge soan thao rdi mdi cd mdt 
cudc tranh luan sdi ndi vd van de dgc lap tu 
phap tren bao Su that vao nam 1948. Trong 
dd ndi bat la cae bai tranh luan ciia Quang 
Dam, Vii Trgng Khanh. Vii Dinh Hde cung 
tham gia tranh luan vd van dd tu phap ddc 
lap tren Tap ehi Dpc lap. 

Nhu vay, sy du nhap va phat tridn ciia 
cbii nghia hgp hien d Viet Nam dien ra rat 
sdi ndi, vdi nhidu phong trao, nhidu ngudi, 
vdi nhieu quan diem khac nhau. Cd thd ndi 
trong Ijch sir lap hidn d Viet Nam, khdng cd 
giai doan nao lai cd nhidu ludng tu tudng 
khac nhau, nhidu quan diem trai chieu trong 
qua trinh van ddng de di ddn mdt chinh 
quydn hgp hidn nhu giai doan nay. Se khdng 
tim thay tinh than nay trong qua trinh xay 
dyng ciic ban Hidn phap 1959, 1980, 1992. 
Cang den sat vdi qua trinh soan thao Hien 
phap 1946, chii nghia hgp hien cang duge 
phd bien d Viet Nam vdi nhung ndi dung rat 
chi tiei. Didu nay thd hien rd nhai qua cac 
bai viei ciia Phan Anh, Vii Dinh Hde tren 
bao Thanh Nghj vd ban chai eiia Hien phap, 
chinh quydn dai dien, phan chia quydn lye... 

Tuy nhien, nhung nd lye du nhap chii 
nghTa hgp hien d Viet Nam chi dimg d cac 
ndi dung ciia mdt chinh quydn cd gidi ban 
nhu Hidn phap cuong tinh, chii quydn nhan 
dan, phan cdng quydn lye, dan quyen; edn 

"' Vu Dinh Hde. Hdi Ky Thanh Nghi.Nxb. Van hoc. 
Ha Ndi, 2000, tr.253. 

chd do dd lam cho nhung gidi han dd trd 
thanh hien thyc thi chua duge du nhap - che 
do tai phan Hien phap, trong khi chd do nay 
da duge hinh thanh d My vao nam 1803 va d 
Ao nam 1920. He qua cua didu nay la ban 
Hidn phap dau tien nhu mdt sy phan chidu 
ciia cae nd lye du nhap chii nghia hgp hidn, 
cd nhidu ndi dung vd mdt ehinh quydn him 
ban nhung khdng cd co che dd hien thue hda 
didu dd: chd do tai phan hien phap. 

2. San pham cua sir tiep thu chu nghia 
hgp hien d Viet Nam - Hien phap 1946 

Nhirng nd lye du nhap ehii nghia hgp 
bie'n d Viet Nam, qua mdt qua trinh sang Ige, 
da due kei thanh ban Hien phap dau tien eiia 
nudc ta nam 1946. Ban Hien phap 1946 la 
thanh qua ciia qua trinh du nhap va phat trien 
ehii nghia hgp hien d Viet Nam. 

Cach thiic lap hidn va thanh phan tham 
gia lap bidn la nhung yeu td can thiei de tinh 
than ciia chii nghia hgp hien cd thd duge 
chuyen tai vao qua trinh xay dyng Hien phap 
1946. Thanh phan trong Qudc hdi dau tien 
cd dai dien ciia cac dang phai khac nhau. Do 
sy da thanh phan dang phai trong Qudc hdi, 
trong Tieu ban dy thao Hien phap do Qudc 
bdi thanh lap, viec tham khao kinh nghiem 
vd Hidn phap eiia cac nudc Au-A, cae 
khuynh hudng cua chii nghia hgp hidn khac 
nhau se duge phan anh trong Hien phap. 
Dudi day chiing tdi se chung minh cae ydu 
td eiia ehii nghia hgp hien trong Hidn phap 
Viet Nam nam 1946. 

Cach thiirc lap hidn dung tinh than ciia 
chii nghia hgp hien. Didu nay thd hien rd 
trong Ldi ndi dau ciia Hidn phap 1946: 
"Duge qudc dan trao cho trach nhiem thao 
ban Hidn phap dau tien ciia nude Viet Nam 
dan chit cdng boa, Qudc hdi nhan thay 
rang...". Chii the ciia quydn lap hidn dday la 
qudc dan. Qudc hdi la chii the duge qudc dan 
bau ra dd dai dien qudc dan thyc hien quydn 
lap bie'n. Qudc hdi ban hanh ra Hien phap 
nam 1946 la Qudc hdi lap hidn. Trong Hien 
phap 1946, ta tha'y cd sy phan biet giua 
quydn lap hidn va quydn lap phap. Trong Ldi 
ndi dau, Hidn phap ed chu "Qudc hdi". 
Trong phan ndi dung cd chuong III vd "Nghi 
vien nhan dan". Didu nay cho tha'y sy phan 
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biet giua Qudc hdi lap hien va Qudc hdi lap 
phap. "Qudc hdi" d Ldi ndi dau la dd chi 
Qudc hdi lap bidn. Cdn, "Nghi vien nhan 
dan" d Chuong 111 la Qudc hdi lap phap. 
Dieu rd tha'y hon la khi didu chinh vd nghj 
vien nhan dan, Hien phap chi a'n djnh: "Nghj 
vien nhan dan...dat ra phap luat..." tuc la cd 
quyen lap phap, chu Hidn phap khdng quy 
djnh Nghj vien nhan dan ed quydn lap hien. 

Ban Hien phap 1946 duge Qudc hdi 
thdng qua va Qudc hdi cung quydt dinh 
khdng phai dem trung eau dan y nua. Do 
hoan canh Ijeh sir ma Hidn phap 1946 chua 
duge thiei lap bang eon dudng trung eau dan 
y. Hidn phap duge thidt lap bang eon dudng 
Qudc hdi lap hidn. Theo phuong thuc nay 
sau khi ban hanh xong Hien phap, Qudc bdi 
lap bidn hei nhiem vu. Tuy nhien, do hoan 
canh Ijch sir ciia dai nudc ta liic bay gid, viec 
bau Nghj vien nhan dan theo quy dinh ciia 
Hidn phap chua thd td chirc duge. Qudc hdi 
chua hei nhiem vy ma can tie'p tuc hoat ddng 
cho de'n khi bau duge Nghj vien nhan dan"". 
Nhu vay, Qudc hdi lap hidn duge duy tri 
thanh Qudc hdi lap phap. 

Vd sira ddi Hidn phap, ta ciing tha'y Hidn 
phap 1946 khdng cho phep mdt co quan nao 
CLia ehinh quydn don phuong sira ddi Hidn 
phap. Hien phap nam 1946 la mdt ban Hidn 
phap cung tinh. Dieu 70 ciia Hidn phap quy 
djnh: "Sira ddi Hidn phap phai theo each thirc 
sau day: a. Do hai phan ba tdng sd Nghj vien 
yeu eau; b. Nghj vien bau ra mot ban dy thao 
nhung didu thay ddi; c. nhung didu da duge 
thay ddi khi da duge nghj vien ung chuan thi 
phai dua ra toan dan phiic quydt". Nhu vay, 
chii the de nghj sira ddi Hien phap duge trao 
eho CO quan lap phap. Tinh chai dac biet so 
vdi viec sira ddi thudng luat la d chd phai cd 
2/3 tdng sd Nghj vien yeu cau. Yeu cau Hidn 
phap sira ddi phai duge dem phiic quydt toan 
dan phan anh tinh than ciia chu nghia hgp 
hidn phuong Tay: chinh quydn khdng the 
don phuong tu chinh Hidn phap. 

" Van phdng Quoc hdi. Lich sir Qudc hdi Viet Nam 
(1946-1960), Nxb, Chinh tri qudc gia. Ha Npi,1994, 
tr 110. 

Hie'n phap ciing khang djnh chu quydn 
nhan dan va chinh quydn dan ehii. Hien phap 
1946 khang djnh nguyen tac: "Tai ca quydn 
hanh trong nudc la eiia toan thd nhan dan 
Viet Nam, khdng phan biet gidng ndi, gai 
trai, giau ngheo, giai cap, tdn giao". Chinh 
quydn theo Hidn phap 1946 la mdt chinh 
quydn dan chii: dan bau Nghj vien nhan dan, 
va CO quan nay thanh lap ra Chinh phii. 

Hidn phap cung khang dinh cac quydn 
CO ban. "Dam bao cac quydn ty do dan chu" 
duge xac djnh la mdt trong nhung nguyen 
tae eiia Hidn phap. Hien phap da xac nhan 
nhung quydn sau day cua cdng dan: Cdc 
quyen chinh tri: quydn binh ding vd mgi 
phuong dien (Dieu thu 6); quyen binh dang 
trudc phap luat, quyen duge tham gia chinh 
quydn (Dieu thti 7); quyen ciia qudc dan 
thieu sd duge giiip dd ve mgi phuong dien de 
chdng tie'n kjp trinh do chung (Didu thir 8); 
quydn binh dang nam nu (Dieu thir 9); nhung 
ngudi ngoai qudc tranh dau cho dan chii va 
ty do ma phai trdn tranh thi duge trii ngu tren 
dai Viet Nam (Didu thur 16). Dac biet trong 
eac quydn chinh trj cd cac quydn bau eir, 
quydn ung cu ( Didu thu 18); quydn bai mien 
cac dai bieu dan cir (Didu thu 20); quydn 
phiic quydt ve Hidn phap va nhung van dd 
lien quan den van menh qudc gia (Dieu thu 
21); Cdc quyen tif do cd nhdn: ty do ngdn 
luan, ty do xuat ban, ty do td chuc va bdi 
hgp, ty do tin ngudng, ty do cu trii, di lai 
trong nudc va nudc ngoai (Didu thu 10); 
quydn ty do than the; quydn bai kha xam 
pham nha d va thu tin trai phap luat (Didu 
thir 11); Cdc quyen kinh td - xd hpi: quydn 
tham gia vao cdng cudc kidn qudc tuy theo 
tai nang va dure hanh ciia minh (Dieu thir 7); 
quydn tu huu tai san (Dieu thir 12); quyen 
duge bao dam quyen lgi ciia gidi can lao tri 
thirc va chan tay (Didu thu 13); quydn duge 
giiip dd ciia ngudi gia ca hoac tan tat; quydn 
duge cham sdc vd mat giao dudng ciia Ire 
con (Dieu thir 14); Cdc quyen ve vdn hod: 
quyen duge giao due d bac so hoc khdng 
phai tra hge phi, quydn ciia qudc dan thidu 
so duge hge bang tieng ciia minh d cac dja 
phuong, hge trd ngheo duge Chinh phu giiip; 
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trudng tu duge md ty do va phai day theo 
chuong trinh nha nudc (Didu thii' 15). 

Dii khdng tryc tiep khang dinh viec phan 
quydn, nhung cac nganh quydn lye trong 
Hidn phap gdm ba nganh phan cdng kha 
mach lac: Nghj vien nhan dan la co quan lap 
phap, Chinh phii la co quan hanh chinh nha 
nudc cao nhai, Toa an la co quan tu phap. O 
day chua cd Vien kidm sat nhan dan dd bao 
dam sy thdng nhai quydn lye vd Nghj vien; 
Chinh phii khdng phai la eo quan chap hanh 
CLia Nghj vien nhan dan. Xet cu the ngudi ta 
ed the tim tha'y nhidu diem tuong ddng ciia 
md hinh td chuc chinh quydn theo Hien phap 
1946 vdi eac md hinh chinh quydn hgp hien d 
phuong Tay vao liie dd. Cy thd nhu: quydn 
phii quyei tuong ddi ciia Chu tjch nudc (gid'ng 
chinh the tdng thdng); che do midn tru ciia 
Nguyen thii qudc gia (gidng chinh thd ndi 
cac); quydn bai tin nhiem ciia Nghj vien ddi 
vdi ndi cac (gid'ng chinh thd ndi eac). 

Van dd ddc lap tu phap cung duge khang 
dinh trong Hidn phap. Hien phap ed mdt 
chuong rieng (chuong VI) quy djnh vd viee 
td chirc eo quan tu phap ddc lap. Hidn phap 
tryc tie'p khang djnh: "Trong khi xet xir, cac 
vien TTiam phan chi tuan theo phap luat, cac 
CO quan khac khdng duge phep can thiep" 
(Didu 69). 

Nhu vay, vd hinh thue lan ndi dung, 
Hidn phap 1946 phan anh kha rd tinh than 
ciia chii nghia hgp hien. Tuy nhien, phai ndi 
rang Hidn phap 1946 khdng chi phan anh chii 
nghia hgp hidn ma cdn ea quan niem ciia chii 
nghia Mac-Lenin vd hidn phap. Trudc khi 
Hidn phap nay duge xay dyng, d Viet Nam da 
tdn tai hai ludng tu tudng vd Hien phap la chii 
nghia hgp hien va tu tudng eiia chii nghia 
Mac-Lenin ve bien phap. Chii nghia Mac-
Lenin da giup nhan dan Viet Nam each mang 
thanh cdng, gianh lai chinh quydn, ddc lap 
dan tdc. Vi vay, he qua duong nhien la ehii 
nghia hgp hien Mac-Lenin se anh hudng ddn 
tinh than ciia Hidn phap dau tien d Viet Nam. 
Tuy nhien. Hidn phap 1946 khdng gid'ng nhu 
eac Hidn phap sau nay, khdng khang djnh sy 
lanh dao ciia Dang Cdng san. Hon nua, khdng 
cd mdt tu tudng duy nhai chi dao tinh than 
Hidn phap 1946. Vi vay, ca hai ludng tu 

tudng vd hie'n phap la chu nghia hgp hien va 
tu tudng vd hidn phap ciia chii nghia Mac-
Lenin deu cd kha nang tac ddng den qua trinh 
xay dyng Hidn phap. 

Quan niem vd Hien phap eiia chii nghia 
Mac-Lenin khdng gid'ng vdi chii nghia hgp 
hidn d phuong Tay. Trong quan niem eiia 
chii nghia Mae, Hidn phap tu san chi la cdng 
cu trong tay giai ca'p tu san, the hien y ehi 
ciia giai cap tu san, la mdt hinh thu'c dd giai 
ca'p tu san td chirc bd may thdng trj giai cap 
cdng nhan va nhung ngudi lao ddng khac. 
Hie'n phap xa hdi chii nghia cung mang ban 
chai giai ca'p, la cdng cy ciia giai cap vd san 
trong viee thyc hien chuyen chinh vd san, td 
chire bd may chinh quydn ciia giai cap vd 
san. Trong tae phaim "Nhung nguyen ly ciia 
chii nghia cdng san" duge viei theo ldi hdi-
dap, tra ldi ciia Ang-ghen cho cau hdi 
"Nhung ngudi cdng san se cd thai do nhu the 
nao ddi vdi cae chinh dang khac trong thdi 
dai ciia chiing ta?" ed doan: "d My Id noi dd 
cd Hidn phdp ddn chii, ngudi cdng sdn se 
cdn phdi iing ho chinh ddng mudn qua bdn 
Hidn phdp dd chdng lgi giai cdp tU sdn vd 
mudn dimg bdn Hidn phdp dd de mifu lpi cho 
giai cdp vd sdn, tifc Id img hd chinh ddng 
ciia nhimg ngifdi img hd cdi cdch rupng ddt 
trong nifdc"^^. 

Chii nghia Mac khdng quan niem Hien 
phap la mdt cdng cy gidi ban quydn lye nha 
nudc nhu quan niem ciia chii nghia hgp hien 
d phuong Tay; nguge lai Hidn phap la mdt 
cdng cu td chuc viee cai trj. Do dd cao 
chuyen ehinh vd san, chii nghia Mac dd cao 
quydn lye eiia nha nudc; va do dd Hidn phap 
khdng duge xem nhu mdt cdng cu tidt ehe 
quydn lye nha nudc. Vdi tu each la mdt hinh 
thiirc td chuc chinh quydn ehuy'en ehinh vd 
san, Hie'n phap xa hdi chii nghia phai dat 
trong mue tieu chung ciia giai ca'p vd san la 
tidn len chii nghia xa hdi. Do dd, Hien phap 
la mdt hinh thuc djnh hudng cho Nha nudc 
va xa hdi tidn len chii nghia xa hdi. Hidn 
phap xa hdi ehii nghia khdng phai an djnh 
nen cac djnh ehe trung lap ma phai hd trg va 

" CMac, P.Ang-ghen, Tuyan tap, tap I, Nxb. Su that, 
1980, tr,465. 
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thuc day, djnh hudng cho cac djnh chd van 
hanh theo chii nghia xa hdi. Didu nay dan 
den eac quy djnh eiia Hien phap vd sy lanh 
dao ciia Dang Cdng san, viec td chuc chinh 
quydn dya theo nguyen tae tap quyen xa bdi 
chu nghia, che do kinh te, van boa, xa hdi 
ehii nghia, cac quydn cdng dan duge thyc 
hien theo muc tieu xa hdi ehii nghia. 

Nhung quan niem tren ciia chii nghia 
Mac-Lenin cung duge phan anh d mot muc 
do nhai djnh trong Hidn phap 1946. Hien 
phap thiei lap mdt md binh chinh quydn vua 
phan cdng quydn lye nhung van tap quydn. 
Dgi bieu Ddo Trpng Kim nhdn mgiih: Hien 
phdp phdn dnh dupc nguyen vpng ciia ddn 
cluing. Che dp tap quyen vd phdn cdng rdt 
thich hpp de cd the Ung phd man le vdi thdi 
cudc luon ludn hien chuyen. Khiidt Duy Tien 
dd tranh ludn vdi Phgm Gia Dd vd ndi Hien 
phdp Viet Nam rdt cdp tien. Chinh the ciia 
nudc Viet Nam Id chinh the tap quyen vd 
phdn cdng rd rdng^^. 

Dieu nay the bien rd nhai d tinh tdi cao 
CLia Nghj vien nhan dan, mdt ydu td dd bao 
dam nguyen tae tap quydn xa hdi chii nghia. 
Hidn phap 1946 quy djnh: "Nghj vien nhan 
dan la CO quan cd quydn cao nhai ciia nude 
Viet Nam Dan chii cdng hoa". Hidn phap 
trao eho Nghj vien quydn: "Giai quydt nhung 
va'n dd chung cho toan qudc" (Didu 23). Dc 
bao dam sy thdng nhai quydn lye, Nghi vien 
nhan dan duge co cau theo che do mdt Vien. 
Chd do mdt vien la cd y nghia bao dam sy 
thdng nhat ciia quydn lye. Ngoai ra, sy tdi 
cao ciia Nghj vien duge cha'p nhan dan ddn 
sy khdng cha'p nhan chd do tai phan hidn 
phap - chd do kidm tra tinh hgp hidn trong 
hanh vi ciia Nghj vien. 

Do sy tap trung quydn lye ve Nghj vien 
nhan dan, mac dii Ndi cac cd the bj Nghj 
vien bai tin nhiem tap thd lan ca nhan nhung 
khdng cd mdt chd tai nguge lai ciia Chinh 
phii ddi vdi Nghj vien nhan dan. Khdng 
gid'ng nhu cac chinh quydn hgp bien d chau 
Au, chinh quydn hgp hidn theo Hie'n phap 

1946 khdng cha'p nhan eho Nguyen thii qudc 
gia quydn giai tan Nghj vien. Didu nay bao 
dam duge tinh thdng nhai quydn lye vd Nghj 
vien nhan dan. 

Nhu vay, ban Hien phap Viet Nam nam 
1946 da phan anh ca tinh than ciia ehii nghia 
hgp hie'n phuong Tay lan tinh than ciia chii 
nghia Mae-Lenin. Md hinh chinh quyen nay 
mang dau an ciia ca ba md hinh chinh quydn 
hgp hidn da tdn tai tren the gidi vao liic bay 
gid: hai md binh chinh quydn theo chii nghia 
hgp hidn phuong Tay la tdng thdng che 
(Nguyen thii qudc gia vua dirng dau nha 
nudc vira lanh dao Chinh phii, cd quyen phii 
quydt); ndi cac chd (ndi cac do Hghj vien 
thanh lap, cd thd bj Nghj vien bai tin nhiem); 
md hinh chinh quyen cdng hoa Xd Viei theo 
chii nghia Mac-Lenin (Nghj vien nhan dan 
cd quyen cao nhai, khdng bj giai tan. Chinh 
phii la CO quan hanh chinh). 

3. Bude thoai trao va tuong lai cua 
chii nghTa hgp hien d Viet Nam 

Khi chii nghia Mac-Lenin chi dao tinh 
than lap hien d Viet Nam tir nam 1959 trd di, 
chu nghia hop hidn trd nen thoai trao. Ba ban 
Hidn phap 1959, 1980, 1992 ddu la cac ban 
Hidn phap xa hdi chii nghia, duge ban hanh 
vdi tinh than ciia chii nghia Mac-Lenin. Nha 
nudc xa hdi chii nghia Viet Nam cd Hidn 
phap nhung Hien phap khdng duge quan 
niem nhu chii nghia hgp hien la rngt cdng cu 
dd gidi ban quyen lye ciia Nha nudc. ITiay 
vao dd, Hidn phap duge hieu cd tinh giai cap, 
la cdng cu thyc hien quydn lye ciia giai cap 
cdng nhan. Hidn phap khdng phai la mot ban 
van trung lap ma cd dinh hudng rd ret: didu 
tidt chinh quydn dd dat tdi xa hdi chii nghia. 
Do Hien phap khdng duge quan niem la 
cdng cu gidi ban quydn lye nha nudc nen 
Hidn phap thidu nhung cdng cu kidm soat 
quyen lye. Hie'n phap duge ban hanh bdi 
Qudc hdi, mdt co quan quydn lye nha nude 
cao nhai vua cd quydn lap hidn vua cd quydn 
lap phap'\ Viec lap hidn ciing nhu lu chinh 
Hidn phap khdng ddi bdi bat bude phai thdng 
qua trung can dan y. Do khdng cd Qudc hdi 

" Van phdng Quoc hdi. Lich su Qudc hdi Viet Nam 
(1946-1960). Nxb, Chinh tr; quoc gia. Ha Ndi, 1994, 
tr.l04. 

••' Xem: Hien phap 1959 (Dieu 50). Hien phap 1980 
(Dieu 82). Hien phap 1992 (Dieu 82). 
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lap hidn rieng, phan biet vdi Qudc hdi lap 
phap thdng thudng, va khdng cd trung eau 
dan y khi lap hien nen ed thd ndi chii quydn 
lap hidn thudc vd Qudc hdi lap phap ehii 
khdng phai thuge vd nhan dan. Mdt Qudc 
hdi vua cd quydn lap phap lai vua cd quydn 
lap hidn, khdng can trung eau dan y, duong 
nhien khdng bj gidi ban bdi Hien phap. 
Ngoai ra, cae Hidn phap xa hdi chii nghia 
ddu thiei kd nen mdt he thdng chinh quyen 
dya theo nguyen tac tap quydn xa hdi chii 
nghia. Theo dd, Qudc hdi la cO quan quydn 
lye nha nudc cao nhai, la noi thdng nhai 
quydn lye, cac dinh chd quydn lye d trung 
uong ddu do Qudc hdi thanh lap, phan nhiem 
eho quyen ban, chiu sy giam sat tdi cao ciia 
Qudc hdi, khdng duge di nguge lai y chi ciia 
Qudc hdi. Quydn lye nha nudc d Viet Nam 
khdng duge td chuc theo nguyen tac phan 
quydn va kim che ddi trgng. Qudc bdi la eo 
quan lap phap, nhung Chinh phii khdng duge 
quy djnh la co quan hanh phap va Tda an 
ciing khdng duge quy djnh la co quan tu 
phap. cac cdng cy kiem soat quydn lye 
khdng ed nhu: phii quydt luat ciia Qudc hdi, 
bai tin nhiem ndi cac, giai tan Qudc hdi, chd 
do tai phan bidn phap, didu tran... 

Bude vao thj trudng toan eau, Viet Nam 
da didu chinh Hie'n phap 1992 vao nam 
2001. Cudc sira ddi Hidn phap lan nay cho 
tha'y khuynh hudng trd lai mdt sd yeu td eiia 
chii nghia hgp hidn phuong Tay. Ly do eiia 
didu nay la Viet Nam phai hoa nhap vdi thd 
gidi toan cau, phai chap nhan mdt sd gia trj 
chung ciia phuong Tay, trong dd cd chii 
nghia hgp hie'n, dd tim tidng ndi chung tren 
con dudng muu cau sy thjnh vugng cho qudc 
gia. Cd ba sira ddi quan trgng ndi len didu 
dd. ThU nhdt, Didu 2 khang djnh chd do Nha 
nudc phap quyen. Phap quydn gan mat thidt 
vdi ehii nghia hgp hidn. ThU hai, Didu 2 
cung thira nhan sy "phan cdng, phdi hgp giira 
cac CO quan nha nudc trong viec thyc thi eac 
quydn lap phap, hanh phap, va tu phap" mac 
dii quydn lye nha nude vin duge bao dam 
thdng nhai. Thyc ra day la sy ap dyng nhung 
hat nhan hgp ly ciia ly thuyei phan quydn. 
Lan dau tien ba khai niem ciia hge thuydt 
phan quydn (lap phap, hanh phap, tu phap) 

duge dua vao Hidn phap Viet Nam. Thu ba, 
Qudc hdi duge trang bj mdt cdng cu kiem 
soat quydn lye dae biet: bd phidu tin nhiem 
(Didu 83). Theo dd, Qudc hdi cd quydn bd 
phidu tin nhiem va dan den viec bai nhiem 
ddi vdi nhung ngudi do Qudc hgi bau hoac 
phe ehuan. Bd phidu tin nhiem la mdt cdng 
cy mdi dd Qudc hdi kidm soat Chinh phii. 
Chd dinh bd phidu tin nhiem d Viet Nam la 
sy van dyng mdt sd ydu td ciia chd djnh bai 
tin nhiem trong ndi cae ehinh the dai nghi d 
chau Au, va eiing da cd trong Hidn phap Viet 
Nam nam 1946. 

Nhirng gi dang didn ra lien quan den ddi 
sd'ng Hidn phap d Viet Nam trong thdi gian 
gan day dang cho thay mdt khuynh hudng 
tidp tuc tidp nhan mdt each linh boat cae ydu 
td cua chu nghia hgp hidn trong tien trinh 
hoan thien Hien phap Viet Nam. Bao cao 
chinh trj ciia Ban cha'p hanh Trung uong 
Dang khoa IX tai Dai hdi Dai bieu toan qudc 
lan thu X eua Dang da dua ra chu truong: 
"Xdy dung co chd phdn quydt ve nhifng vi 
phgm Hidn phdp trong hogt dpng lap phdp, 
hdnh phdp vd tu phdp"^^. Lan dau tien van 
dd tai phan hidn phap, mdt van dd trgng ydu 
eiia ehii nghia hgp hien, duge chinh thiirc dat 
ra d Viet Nam. Da cd nhidu boat ddng the 
hien nd lye eiia Viet Nam trong viec thidt lap 
tai phan hidn phap. Qudc hdi da td chuc 
nhidu cudc hdi thao vd chii dd nay. Dau nam 
2008, mdt Tieu ban nghien cuu vd viee thanh 
lap chd do tai phan hidn phap d Viet Nam da 
duge Uy ban Thudng vu Qudc hdi thanh lap. 
Viec xac lap chd do tai phan hien phap keo 
theo nhung didu chinh khac cua Hien phap 
chiir khdng gian don la them mdt chuong vd 
tai phan hien phap trong Hien phap. Tai phan 
hidn phap, vdi tinh each la mdt chd do kidm 
tra tinh hgp hidn ciia chinh quydn, yeu cau 
phai cd mdt ban Hidn phap ed quydn lye cao 
hon quydn lye nha nude, gidi ban quyen lye 
nha nudc. Didu nay dan ddn viee cha'p nhan 
chii quydn lap hidn eiia nhan dan va mdt 
Qudc hdi ed quydn lye huu han. 

''' Dang Cdng san Viet Nam, Van kien Dai hpi dai 
bieu loan qudc lan thu X, Nxb. Chi'nh tri qudc gia, Ha 
Ndi, 2006, tr. 127. 
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