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Tu duy xa hdi hge va tu duy phap luat 
cd nhung mdi lien he da hinh thanh 

trong Ijch sir, thudng xuai hien trong y thuc 
xa hdi, ngay ca trong thy cam ciia nhiing 
ngudi lam xa hdi hge va phap luat chuyen 
nghiep va duge xem nhu hai kieu tu duy khac 
nhau. Nhung nguyen nhan nay cd tinh chai 
Ijch sir. Can nguyen la d chd: Luat hge khdng 
chi dudi dang hien nay, ma ngay tu budi dau 
so khdi, da duge dac trung bdi tu duy chuan 
myc. Xa hdi hge lai nay sinh tren co sd nhiing 
tu tudng nhan thirc hien thyc xa hdi vdi net 
ndi bat la nd lye tim ra mdi lien he cau true 
ciia chuan myc vdi mdt tap hgp nhai djnh eac 
nhan td anh hudng den phap luat. 

Xa hdi hge coi trgng viec phan tich cae 
thiei ehe xa hdi. Trong nam thiei che eo ban: 
gia dinh, nha trudng, tdn giao, kinh te, chinh 
trj, thi hoat ddng lap phap thudc thiei che thu 
nam, dd la thiei che chinh trj. Dieu nay, cung 
cd nghTa la hoat ddng lap phap chju sy quy 
chieu eua cac gia trj, cac chuain myc xa hdi, 
thyc hien chii:c nang kiem soat xa hdi ciia 
thiei che chinh trj va trd thanh chii de co ban 
trong xa hdi hoc phap luat - mdt ITnh vyc 
nghien ciru rdng danh cho khoa hge xa hdi 
hge va khoa hge phap ly - duge ggi la xa hdi 
hge phap ly. Nganh khoa hge nay cd cac 
ranh gidi kha mem dec vdi cac khoa hoc tinh 
than khac ve phap ly nhu lich sir, kinh te, 
khoa hge chinh trj, nhan hoc, tam ly hge, 
triei hge xa hdi; va da cd khdng it cac nha xa 
hdi hge nhu Dahrendorf va Luh da tim den 
cac tuong quan co ban giua cac chuain phap 
ly va xa hdi hge. Cac nha xa hdi hge va eac 
nha luat hge gap nhau d chd: Van de co ban 
eiia phap luat va xa hdi hge phap luat cd dac 
die'm mang tinh chai nen tang dd la chuain 
myc trong trudng hgp xay ra sy xung dot. 
tranh chap thi can dat sy xung dot, tranh 
cha'p vao mdi tuong tac vdi cae qui djnh da 
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duge thiei che hoa. Chinh M.Weber da chi ra 
rang: "Viec sir dung cac phuong tien cudng 
buc nao dd ve vat ly hay tam ly duge tinh 
de'n, duge thi hanh bdi mdt bd may rang 
bude". Bd may rang bude dd khdng gi khac 
la he thdng phap luat. He thdng nay diing de 
duy tri cac gia trj, cac chuain myc chung ciia 
xa hdi, de dieu hoa cac quan he xa hdi. Vi 
vay, nd trd thanh van de co ban ciia xa hdi 
hge hien dai. 

Nhu tren da ndi, hoat ddng lap phap 
thudc ve thiei che chinh trj, song quan he 
qua lai ciia quyei djnh chinh trj va quyet 
djnh lap phap la van de phii:c tap. Phap luat la 
cdng cu chinh trj nhung khdng quy la chinh 
trj. Trong thdi dai ngay nay, d giai doan 
quan ly xa hdi dien ra mdt each cd y thuc, ed 
ke hoach thi vai trd ciia cac cdng cu phap ly 
cang dam net. 

Lap hien va lap phap la nhung chuc nang 
quan trgng nhai ciia Qudc hdi Viet Nam. 
Trong eac van ban hien phap qua cac thdi 
ky. ve mat phap ly va trong thyc te quyen lap 
phap ciia Qudc hdi ngay cang duge hoan 
thien. Hien nay, chiing ta dang xay dyng 
Nha nudc phap quyen ciia dan, do dan, vi 
dan. Muc tieu nay ddi hdi phai xay dyng, 
hoan thien he thdng phap luat, thyc thi phap 
luat, day manh hoat ddng tu phap, toa an de 
duy tri phap luat nhu cac chuan myc xa hdi 
CO ban. Dieu nay cho thay vai trd quan trgng 
CLia Qudc hdi nhu la mdt bd phan ciia he 
thdng thiei che chinh trj cd chuc nang td 
chirc va kiem soat xa hdi. 

Ddi mdi va nang cao chai lugng hoat 
ddng lap phap la mdt trong nhung nhiem vu 
quan trgng nham xay dyng, kien toan bd 
may nha nude vung manh, trong sach, cd 
hieu lye va hieu qua. Xa hdi hoc cd the ddng 
gdp nhung gi trong nhiem vu nay? 

Theo K.Kulsar. nhung van de xa hdi hge 
trong hoat ddng lap phap (xay dyng phap 
luat) ehii yeu tien hanh theo ba hudng: 



NHA NUOC VA PHAP LUAT SO llllOOi 

Thu nhdt: Trong linh vyc nghien cUu 
mdi lien he giua phap luat vdi xa hdi hge can 
lam sang td van de: qua trinh va hinh thii'c 
lap phap qua dd cac chiie nang eua phap luat 
duge thyc hien; 

ThU hai: Trong each tiep can dd'i vdi lap 
phap va cac nhan td xa hdi hoat ddng nhu 
mdt qua trinh; 

ThU ba: Nghien cuu hd trg lap phap 
trong thyc tien. 

Trudc hei, can nhan thirc rang, xa hdi 
hge la khoa hge nghien eiili cae quan he xa 
hdi, trong dd cd quan he phap ly. Vi vay, dd'i 
vdi hoat ddng lap phap, xa hdi hge phap luat 
duge nghien cuu tren ea hai cap do ly thuyet 
va thyc nghiem. Cae nghien eihi dd cd the 
mang den eac du kien xa hdi ma hoat ddng 
lap phap bude phai tinh den trong qua trinh 
soan thao va thdng qua luat. 

O ca'p do phan tich ly thuyei, cac nghien 
eiiu xa hdi hge phap luat cd kha nang cho 
tha'y cac tac ddng xa hdi tren cae ITnh vyc 
chinh trj, kinh te, van hda dd'i vdi cac van 
ban phap luat can duge ban hanh. Tai day, 
tuong tac giua eac cau triie quyen lye bgc Id 
sy tac ddng vdi nhidu ehieu canh trong ca 
qua trinh soan thao, thdng qua, ban hanh va 
thyc thi phap luat. Cac tai lieu xa hdi hge 
phap luat cd duge qua cae phan tich thyc 
nghiem cd the coi la cac bang ehUng sdng tir 
tinh trang lam sang xa hdi de eac quyet djnh 
lap phap cd can cu tir thyc te ddi sdng xa hdi. 

Bang eac quan sat, ngudi ta da nhan thay 
rang trong qua trinh lam luat, neu cac co 
quan ed tham quyen trinh bay ly le eiia minh 
mdt each ed chii'ng cir ve cac dieu khoan cu 
the eiia van ban phap luat de Qudc hdi xem 
xet thi cac quyet djnh se trd nen vung vang 
va nhanh chdng. 

Bao cao cdng tac ciia Qudc hdi va eac eo 
quan ciia Qudc hdi nhiem ky khoa IX (1992 
- 1997) chi rd: ""Cdc vdn bdn ludt, phdp lenh 
duc/c thong qua deu bao dam quan diem co 
hdn, dimg dudng loi, chinh sach ciia Ddng 
vd Nhd nudc, phu hap vdi y chi vd nguyen 
vpng ciia nhdn ddn. Mot he thdng phdp ludt 

phuc vu yeu cdu ddi moi duoc hinh thanh dd 
vd dang phat huy tdc dung trong viec dieu 
chinh cdc quan he da dang ciia doi sdng kinh 
te- ,xd hoi tren da't nudc ta" (tr. 8). 

C) day, cum tir '"phu hop vdi y chi vd 
nguyen vgng ciia nhdn ddri" cd y nghia quan 
trgng. De' ed duge sy phu hgp giira y chi va 
nguyen vgng ciia nhan dan vdi cac luat, phap 
lenh duge Qudc hdi va Uy ban Thudng vu 
Qudc hdi thdng qua thi can phai tien hanh 
eac nghien cuu xa hdi hge du luan xa hdi ve 
eac ndi dung co ban duge de cap trong cae 
van ban luat va phap lenh. 

Van de nghien cUu du luan xa hdi dd'i 
vdi viec xay dung va hoan thien he thdng 
phap luat duge trinh bay trong Bao cao kei 
qua nghien cii'u du luan xa hdi trong khudn 
khd eua de tai KX.04.05 do Trung tam 
Thdng tin - Thu vien va Nghien cuu khoa 
hge thudc Van phdng Qudc hdi tien hanh 
mang lai con sd rat a'n tugng: 91% nhirng 
ngudi duge hdi td y ddng tinh vdi nhan djnh: 
du luan xa hdi ghi nhan nhiing thanh qua 
tich eye da dat duge trong qua trinh xay 
dyng va hoan thien he thdng phap luat d 
nude ta. 

Kei qua cua Bao cao cung de xuat nhu 
eau coi trgng hoat ddng trung cau dan y dd'i 
vdi hien phap va cac van ban phap luat. Day 
la nguyen vgng duge bay td d hau hei nhung 
ngudi tham gia thyc hien chuong trinh 
nghien cuu ndi tren. 

Trong chuong trinh xay dyng phap luat, 
cimg vdi viee soan thao va tham tra thi viee 
lay y kien cac nganh, cae cap va y kien eua 
nhan dan vdi cac dy an luat va phap lenh la 
hoat ddng can duge coi trgng. 

Thyc te cho thay, nhiing nam qua, hoat 
ddng xay dyng va hoan thien he thdng luat 
phap da ed sy tham gia cua cae chuyen gia 
phap luat, nhung ngudi duge coi la cac dai 
bieu cd tham quyen. Nhieu van ban phap luat 
duge phd bien rdng rai de'n cdng chiing bang 
phuong tien truyen thdng dai chiing, hoac 
bang eac kenh truyen thdng tryc tuyen, duge 
sy thao luan rdng rai eiia cae tang Idp nhan 
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dan, qua dd, nhan dan ed the ddng gdp y 
kie'n xay dyng eac van ban phap luat. Den 
khi trinh Qudc hdi, cae van ban nay lai duge 
eac dai bieu Qudc hdi thao luan va bieu 
quyei. Quy trinh dd duge coi la hoat ddng 
sang tao ciia tri tue tap the. 

Song, qua trinh van ddng bien chung eua 
y kie'n de tao thanh y kien chung, thanh tri 
tue tap the, edn bieu hien d eac nghien ciiru 
cd tinh chai danh gia cua du luan xa hdi. Cac 
nghien ciru nay, vd xay dyng hoan thien he 
thdng phap luat, mdt mat, phai cd sy kei hgp 
vdi he thdng tri thUe xa hdi hge phap luat, 
mat khac, can tuan thii cdng nghe va ky 
thuat nghien cuu du luan xa hdi, nghia la 
phai coi trgng cac cap do nhan thiie trong he 
thdng tri thUc xa hdi. He thdng xa hdi hge 
phap luat cd vai trd la tri thu:c xa hdi hge 
chuyen biet. Nhung nghien euru theo kieu 
nay dya tren co sd yeu td Igi ich, dac biet la 
yeu td Igi ich chung ciia xa hdi la nhung van 
de ma khoa hge phap luat va xa hdi hge ve 
du luan xa hdi ciing cd mdi quan tam. 

Trong nghien cuu du luan xa hdi ve xay 
dyng va hoan thien he thdng phap luat, can 
dac biet chii y den va'n de tinh tham quyen 
ciia nhung ngudi duge hdi ddi vdi ndi dung 
dieu ehinh eiia phap luat duge dua ra lam dd'i 
tugng quan sat. Vi mdi van ban phap luat 
ddu hudng den mdt, hoac mdt so dd'i tugng 
va gan vdi mdt, hoac mdt che' tai nhai djnh, 
nen viec chgn mSu, tue la chgn dd'i tugng 
quan sat, duge cac chuong trinh nghien eiin 
du luan xa hdi hudng tdi. Can luu y day du 
de'n yeu td cd tinh "chuyen biet" nay. Trong 
thyc te, eac nghien ciin xa hdi hge ve du luan 
xa hdi, neu ehi can cut vao viec chgn mSu 
theo yeu td khu vyc, lanh thd eu trii trong co 
cau xa hdi tdng the thi chua dii, vi each chgn 
mau nay thudng khdng phan anh day du 
"//'/;/; thdm quyen" (competence) cua dd'i 
tugng nghien ciiru. 

Xet tren quan diem xa hdi hge, phap luat 
duge coi la he thdng chuan myc xa hdi, phap 
luat la khudn mlu ciia hanh vi, do dd, cae 
nghien ciai du luan xa hdi ve xay dyng va 
hoan thien he thdng phap luat quan tam den 

khia canh thyc te cua phap luat. Tren phuong 
dien nhan thUc, du luan xa hdi la mdt cau 
true tinh than - thyc te, nen kha nang iing 
dung cae nghien cuu du luan xa hdi dd'i vdi 
phap luat la rai Idn. O day, y nghia thyc te, 
trudc hei, the hien d kha nang didu hoa eac 
mdi quan he xa hdi - nhu mdt dac tinh co 
ban cua phap luat, duge chia se bdi churc 
nang dieu hoa eac mdi quan he xa hdi ciia du 
luan xa hdi. 

Trong he thdng ehi bao, de' phan tich 
thai do ciia du luan xa hdi ddi vdi mdt van 
ban phap luat duge trinh de Qudc hdi thdng 
qua, can cd sy luu y thich dang den ehiirc 
nang Idi khuyen ciia du luan xa hdi. Dieu ay 
cd nghia la, eac chi bao can xac djnh bang 
he thdng du kien de do ludng cac ndi dung 
duge quy djnh thanh cae dieu khoan phap ly, 
cd the' dieu chinh cho phii hgp vdi cac quan 
he xa hdi. 

Viec nghien ciili du luan xa hdi dd'i vdi 
boat ddng xay dung va hoan thien he thdng 
phap luat ciia Qudc hdi, ne'u chi can eu vao 
kei qua nghien euru djnh lugng thi chua dii. 
Cac sd lieu djnh lugng chi mdi dua ra cae chi 
dan ve quy md sy danh gia, mudn cd chidu 
sau trong sy danh gia can dya tren cac phan 
tich djnh tinh, d day, phuong phap phdng 
va'n chuyen gia td ra rat ed uu the. 

Nen luu y rang, viee thyc hien cac 
nghien cuu xa hdi hge trong hoat ddng lap 
phap eiia Qudc hdi khdng tach rdi vdi cae 
bieu hien eo ban cua co ca'u xa hdi. Mdt dao 
luat duge ban hanh ddu gan vdi mdt hoac 
mot sd dd'i tugng didu chinh nhai djnh. Vi 
vay, trong ky thuat nghien ciin xa hdi hge 
phap luat de' phuc vu eho hoat ddng lap phap, 
viec xac djnh hgp ly dung lugng va co cau 
mlu cho phii hgp vdi quan the nghien cii'u 
deu rai can coi trgng de' dat duge sy tin cay d 
kei qua nghien ciiru. 

Trong viee phan tich va sir dung cac y 
kie'n phan hdi thu duge tir cac nghien cii'u xa 
hdi hge, dae biet la trong viec phan tich cac 
don thu giri den eac bd phan ed trach nhiem 

(Xem tiep trang 35) 
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quydt dinh quan ly nha nude, tir dd dinh chi, 
sira ddi va bai bd quydt djnh khdng hgp 
phap. khdng cdn phii hgp vdi thyc tidn, ddng 
thdi bd sung nhung quy djnh mdi dap irng 
yeu eau thyc tidn. Khi ban hanh quydt djnh 
quan ly nha nudc thi cae chii thd ban hanh 
can tidp thu y kien ciia nhan dan, nhai la y 
kidn ddng gdp ciia ddi tugng bj tac ddng tryc 
tidp ciia quyei djnh dd. 

ThU hai, can manh dan truy cuu trach 
nhiem ngudi cd ldi. Theo tdi, can manh dan 
truy cuu hai loai ngudi cd ldi dd la ngudi cd 
trach nhiem trong viec ban hanh quydt djnh 
va ngudi cd trach nhiem trong viec thi hanh 
quydt djnh. Viec truy euru trach nhiem can 
can cur mue do ldi. Tuy nhien, trudc tien phai 
truy ciiru ngudi cd trach nhiem ban hanh 

quydt djnh khdng hgp phap, khdng hgp ly. 
Xir ly cac quyei djnh quan ly nha nudc dugc 
thyc hien theo co chd tai phan, tire la dua ra 
tda an de xet xir chu khdng phai la kidm 
diem, riit kinh nghiem trong ndi bd. 

Thu ba, thyc hien cac bien phap khdi 
phuc lai tinh trang cu do viec thyc hien quyet 
dinh trai phap luat gay ra. Ndu quydt djnh 
quan ly khdng hgp phap da dugc thi hanh 
cac quydn va lgi ich hgp phap ciia cdng dan 
bj xam pham thi cdng dan dugc bdi thudng 
thiet hai... 

Thu tu, tang cudng cdng tae giam sat 
kidm tra boat ddng xay dyng, ban hanh va td 
churc thyc bien cac quydt dinh quan ly nha 
nudc. Tang cudng giam sat va phan bien xa 
bdi trong boat ddng nay. 

(Tiep theo trang 5 - Xd hdi hpc vdi hogt ddng lap phdp) 

soan thao va trinh Qudc hdi cac dy an luat, 
cac CO quan cd thaim quyen can cd sy tra ldi 
rd rang vdi cac cir tri vd nhung van de dugc 
hg de xuat, yeu cau bd sung, sira ddi. Ddi vdi 
cac va'n dd bao luu cung can giai thich 
nguyen nhan. Khdng the chi bay td sy tidp 

thu bang ldi cam on ma khdng giai thich. 
Cach lam nay, ddi hdi cac chuyen gia ciia 
Qudc hgi phai cd ky nang phan tich cae van 
ban dudi dang thu va don ciia cir tri giri den 
Qudc hdi vi muc dich tang cudng chat lugng 
va hieu qua ciia boat ddng lap phap. 
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