
DE NGUYEN TAC CONG BANG, BINH DANG DUOC 
THE HIEN 6 TITNG QUY PHAM TRONG B O LUAT HINH SU 

VA TRONG Ddi SONG PHAP LY 

Bd luat Hinh su (BLHS) nam 1985, 
sau 4 lin s'ira ddi va de'n nay la 

BLHS hien hanh dugc Qud'c hdi khoi X ky 
hgp thu: VI thdng qua ngay 21 thing 12 nam 
1999, ed hieu lue ke td ngiy 01 thing 7 nam 
2000, da cd nhieu diem phit trien mdi trong 
cdng tic lip phap eua Nha nude. Nd da va 
dang dap dng mdt thyc te ddi hdi khieh quan 
trudc yeu ciu diu tranh phdng chdng tdi 
pham, giQ viing ddc lip chu quyen thd'ng 
nhat va toin ven lanh thd cua Td qud'c, bao 
ve che do xa hdi chu nghTa (XHCN), trat ty 
an toan xa hdi, quydn, Igi ich hgp phip eua 
td chdc va cdng dan dugc Hien phip ghi 
nhin. Trong xu the' hdi nhap md cira, BLHS 
la mdt trong nhilng van ban quy pham phap 
luat quan trgng gdp phan thue hien thinh 
edng dudng ldi ddi mdi siu rdng tren mgi 
mat eua ddi sdng xa hdi eua Dang. 

La mdt yeu td cita kien true thugng ting 
phan anh eo sd ha ting, do vay tinh bien 
chdng caa van dd la khdng the cd bat ky mdt 
bd luat nao quy dinh mdt lin cho mai mai. 
Vdi qui luat dd, ddi hdi BLHS khdng ngirng 
duge hoin thien, ngoii phan anh dung hien 
thyc khaeh quan edn phai dip dng dugc tinh 
dy bio chinh xac, phu hgp vdi xu the chung 
trong khu vyc va qud'c te. Sau gin 10 nam 
thyc hien, da den luc BLHS can tiep tuc sua 
ddi la mdt tat ye'u; trdn tinh than khi di vao 
cudc sdng cang it van ban hudng din cang 
tdt. Dac biet phai tien hanh edng tie ddi mdi 
mang tinh dot phi vd mat lap phip viee thd 
hien nguyen tac binh ding, cdng bing. Dam 
bio nguydn tic nay duge thd hien trong timg 
qui pham va khi ca the hoa trich nhiem hinh 
sy tinh cdng bing the hien ngay trong tirng 
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didu khoan ma ngudi thyc hien hinh vi nguy 
hiem bi coi la tgi pham pham vao, chu' khdng 
the chi ghi mdt each chung chung d trong 
mdt, hai dieu trong Chuong I cita Bd luat ri't 
de bi lang quen, bd qua nhu hien nay. Didu 
dd cd nghTa la khi mdt ngudi bi co quan cd 
thim quyen quyet dinh khdi to vdi tu cich la 
bi can thi hg cd thd hinh dung: neu bi Toa an 
ket tdi hg cd the bi ip dung loai hinh phat 
nio vi vdi mile in duge du kidn mdt cich 
tuong dd'i chinh xac la bao nhieu. Tai sao 
can pham lai cd thd biet mdt cich tuong ddi 
chinh xac loai hoac mu'c hinh phat danh cho 
hinh vi cua minh nhu vay, vi hanh vi dd da 
dygc nha lam luit phin hoa trich nhiem mdt 
each cu thd trong tilng khoan eiia dieu luit. 
Dat dugc nhu the' khdng nhiing chiing ta cu 
the hoa dugc Didu 52 Hidn phap 1992 ve 
quydn binh dang cua cdng din trudc phap 
luit, dap ung dugc tinh din ehii d trinh do 
cao trong BLHS ma cdn lim giam di mdt 
each dang kd nhilng ban chd tieu cue, bit 
edng khi ip dung hinh phat do khoang cich 
rdng tir mile khdi diem den mu:c cao nhit cua 
khung hinh phat ip dung gay ra. 

Tuy nhien, khoang each rdng cua khung 
hinh phat khdng phai la nguydn nhin duy 
nhit din den su khdng cdng bing trong ip 
dung phip luit hinh sy ma cdn phai ke den 
nhiing nguyen nhan khaeh quan va chu quan 
khie nhu; khdng thd'ng nhit vd mat nhin 
thu:e giiia cic Thim phan khi dinh gia cac 
tinh tidt tang nang, giam nhe trach nhiem 
hinh su, dae biet la cac quy dinh mang tinh 
danh gii tuy nghi. Hau qua la tren thuc te 
nhidu bj cio pham cung mgt loai tdi nhu 
ciing la giet ngudi, hoac cdng la vi pham cac 
quy dinh vd didu khien phuong tien giao 
thdng dudng bd..., vdi ti'nh chat mdc dd hau 
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qua cua tdi pham, nhan than bi cao tuong ty 
nhu nhau, nhung bi ip dung hinh phat rat 
khac nhau tham chi chenh lech nhau khi Idn. 
Thuc td nay khdng chi xay ra giua cic dia 
phuong khac nhau ma ngay ca tren cung mdt 
dia phuong; khdng chi giiia cie Tham phan 
ma ngay cung mdt Thim phan khi xu ly cie 
vu an gidng nhau, nhung ip dung nhung mdc 
che tai khie nhau. 

Nguyen tic cdng bing ddi hdi khi quyei 
dinh hinh phat phii bao dam su tuong xdng 
cua hinh phat dugc tuyen vdi tinh chit vi 
mdc do nguy hiem cho xa hdi ciia tdi pham 
da thuc hien, eac dae didm nhin than ngudi 
pham tdi, eic tinh tiet tang nang va giam nhe 
trach nhiem hinh su, du luan phan dng xa hdi 
noi xay ra vu an va vdi y thdc phap luat eua 
ngudi bi tuyen bd pham tdi. Mat khac, 
nguyen tic cdng bing edng ddi hdi trong 
nhilng didu kien va hoin canh pham tdi 
gidng nhau, thi ngudi pham tdi phai bi ket in 
va xit phat nhu nhau. 

Nghi quyet sd 08 ngiy 02/01/2002 eua 
Bg Chinh tri chi rd; khi xet xu phai bao 
dam cho mgi cdng dan ddu binh ding trudc 
phap luat, thue sy dan chu, khaeh quan; 
viec phan quydt eiia Toi in phii ed sde 
thyei phue. Thue hien dudng ldi cii each tu 
phap eua Ding, eic co quan tu phip hinh 
su da va dang tien hanh ddng loat nhidu 
giai phap mang tinh ddng bd nhim dat 
dugc muc tieu dd ra, song muc tieu ndi bat 
va cd tinh thudng xuyen phai kd den la mdi 
ban in quyet dinh eua Toa an hoae eua 
ngudi ed thim quydn td tung hinh su phai 
dam bao cdng bang, binh ding vi dan chu. 
Khdng dd xay ra sy so sinh di nghi trong 
nhan din va than nhan eua nhung ngudi bi 
kei in, bi xir ly. 

Mudn viy viec lam diu tien cd y nghTa 
quyei dinh de thyc hien dugc nguyen tie 
cdng bang, dan chu la phai tiep tuc hoan 
thien phip luat hinh sy, din triet tieu nguyen 
nhan lam phil sinh mgi sy bat cdng trong 
qui trinh ip dung phip luat van dung dudng 
Idi xu ly. Vdi tinh than dd, Nghi quyet sd 48 
ngay 24 thing 5 nam 2005 cua Bd Chinh tri 

ve Chie'n luge xay dung va hoin thien he 
thdng phip luat Viet Nam de'n nam 2010, 
dinh hudng den nam 2020 cd ghi: "Xay dung 
vi hoin thien be thd'ng phap luat ddng bd, 
thdng nhat, kha thi, cdng khai, minh bach, 
trgng tam la hoan thien thd che co chd thi 
trudng dinh hudng XHCN. Hoin thien phip 
luat vd dau tranh phdng chdng tdi pham, 
hoan thien ehinh sich hinh sy, dam bao yeu 
ciu dd cao hieu qua phdng ngua". 

Mdt trong nhung muc tieu la dua nguyen 
tic edng bing, binh ding ciia phip luat hinh 
su vao cudc sdng. Tren co sd ke thda td 
BLHS nam' 1985, BLHS nam 1999 tiep tuc 
ci the hoi trich nhiem hinh su bing viec 
phan loai tdi pham theo muc dg tinh nguy 
hiem cho xa hdi eua hinh vi, dd li tdi it 
nghiem trgng, tdi nghiem trgng, tdi rit 
nghiem trgng, tgi dae biet nghiem trgng, edn 
BLHS nam 1985 chi quy dinh 2 loai tdi li 
nghiem trgng va it nghiem trgng (Dieu 8 
BLHS); tach tdi danh tu mdt tdi thinh nhidu 
tdi khae nhau, tieh mdt sd tinh tiei dinh 
khung tang nang thanh tdi danh ddc lap, nen 
tdng sd didu BLHS 1985 li 280 didu^ qua 4 
lan sua ddi den nam 1997 tang len 303 dieu, 
den BLHS 1999 len tdi 344 didu, chu yeu do 
tich thanh tdi danh rieng; bao quit tren dien 
rdng cac trudng hgp pham tdi xay ra xung 
quanh ciu thanh co ban eua tung didu luat, 
lam cho mdi tdi pham hiu bet deu cd nhieu 
khung hinh phat khie nhau khdng nhu Bd 
luat nam 1985, nhieu dieu luat chi ed mdt 
khung hinh phat co ban va duy nhit. Dd la 
mdt bude tien dai ve trinh do lap phip cua co 
quan quydn lue nha nude cao nhit. 

Mdt trong nhung bien phap thuc hien cd 
hieu qua nguyen tic^cdng bing li tiep tuc ci 
the hoi trich nhiem hinh su ddi vdi tung 
hanh vi pham tdi. Mudn vay, ngoai viec sua 
ddi, bd sung cac quy dinh trong phin chung 
vd nguyen tie cua BLHS, tinh tiet tang nang 
giam nhe, che dinh quyet dinh hinh phat nhe 
ban quy dinh eiia Bd luat, che dinh an treo 
va cich ip dung... ein ra soat tung didu 
trong tung chuong, Phin eac tdi pham cu thd, 
xem nhung dieu nio cd the tie'p tuc tach 
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thanh mdt didu luat mdi hoac mdt khung 
hinh phat mdi dya vao cac tinh tidt dinh 
khung tang nang, giam nhe cho xa hdi cita 
hinh vi hoac cung cd thd dua vao sd lugng 
cie tinh tidt do dd quy dinh mdt mu:c hinh 
phat cu the cd mdc tdi da vi tdi thieu ngin, 
trinh khung hinh phat "cao su", ban chd gdp 
nhidu loai hinh phat vao ciing mdt khung, 
song vin dam bao tinh logic vdi nhung che 
dinh cua Phin chung va nguyen tic ip dung 
hinh phat. 

Ching ban, dd'i vdi tdi giet ngudi theo 
Didu 93 khoan I BLHS hien gdp 3 loai hinh 
phat khac nhau: "Ngudi nao gidt ngudi thudc 
mdt trong cie trudng hgp sau day, thi bi phgt 
tu lit mudi hai nam den hai muoi nam, tii 
chung thdn hoae tu hinh " (cic trudng hgp 
la dinh khung tang nang tit diem a den k). 
Nhin vao quy dinh niy ed the thay ngay 
ngudi ap dung phap luit dugc quyen lya 
chgn 1 trong 3 loai hinh phat de xil phat 
ngudi pham tdi, ne'u lua chgn hinh phat til cd 
thdi ban thi ciing dugc lya chgn trong 
khoang td 12 nam ddn 20 nam. Vay ed bao 
nhieu tinh tidt giam nhe duge quy dinh tai 
Didu 46 BLHS va bao nhieu tinh tidt giam 
nhe khdng dugc quy dinh trong luat nhung 
Tham phan xac nhan cho bi cao hudng ghi 
trong ban in thi bi cao duge hudng mdc phat 
tu cd thdi han, trong trudng hgp nio cin ip 
dung chung than, trudng hgp nao tu hinh. 
Din de'n tren thyc te nhidu vu giet ngudi 
gidng nhau nhung ngudi pham tdi bi tuyen 
phat khac nhau rit Idn nhu phan tich neu 
tren. Mat khie, khi nhin quyei dinh dua vu 
in ra xet xix cua Toi in tdng dat, bi cao dang 
ra chi bi phat 20 nam tu, nhung nhan duge 
thdng tin se bi phat tir hinh din de'n cd gia 
dinh phii ban ea vudn dat chay an de dugc 
mu'c 20 nam tu (ma thyc chat cita van dd la 
khdng cin chay ehgt xin xd gi ciing chi bi 
phat 20 nam la phu hgp), tranh bi chung 
thin, tu hinh. Day la thu doan tham nhQng, 
Ida dio kha phd bien ma chu thd cua nd da 
Igi dung vio khung hinh phat dii nhu hien 
nay dd Ida gat ngudi pham tdi va than nhan 
cua ho. 

Ndn chang, tich thanh mdt khung rieng 
ddi vdi til cd thdi ban. Diy la vi du mang 
tinh minh hga vd tdi giet ngudi; I- Ngudi 
nao giet ngudi, ma ban thin hoac thin nhan 
da khie phuc bdi thudng theo quy dinh cua 
Bd luat Dan sy hien hanh va ngudi bj hai 
cung ed mdt phan ldi hoae ed tir 3 tinh tiet 
giam nhe quy dinh tai khoan 1 Didu 46 trd 
len, khdng bi chiu tinh tidt tang nang nao 
dugc quy dinh tai Didu 48 Bd luat nay, ndu 
chi thudc mdt trong cac trudng hgp dugc quy 
dinh td b den k thi bi phat tu tir 12 nam ddn 
14 nam, ndu thuge trudng hgp quy dinh tai 
didm a thi bi phat tii tir 15 ddn 17 nam; 2 -
Pham tdi chi thudc mdt trong cie diem til a 
de'n k khoan 1 vi khdng thudc trudng hgp 
khoan I Dieu nay thi bi phat tii til 18 den 20 
nam hoac tu chung than; 3 - Pham tdi thuge 
hai trong cac diem tir a den k khoan 1 hoac 
thudc mdt trong eic didm tCr a ddn k khoan I 
nhung khdng cd tinh tiet giam nhe quy dinh 
tai Dieu 46 lai chiu tinh tiet tang nang quy 
dinh tai Didu 48 Bd luat nay thi bi phat tu 
chung thin hoac tir hinh. 

Ly giai tai sao phai gin mgt hoac mdt sd 
tinh tiet giim nhe vao cau thanh dinh khung 
cua hinh phat bdi le, tily tirng tinh chat ciia 
mdi loai tdi ma viec giam nhe nao la co y 
nghia nhat dd'i vdi mdi logi tgi do, lam cho 
mdc do pham tdi cita hanh vi giam di mdt 
each dang kd, duge du luan ddng tinh chip 
nhan va nd cd tie dung lam vai di hau qua 
eua tdi pham. Ndn khdng thd gin tinh tiet 
giam nhe, ching ban nhu "ngudi pham tdi cd 
thanh tich xuit sic trong sin xui't, hge tip" 
dd thay the tinh tidt "khie phuc bdi thudng" 
vao tinh tidt dinh khung giam nhe dugc d tdi 
giet ngudi dugc, vi thinh tieh dd khong co y 
nghia nhat lam giam di mdt each dang ke 
mu:c do nguy hidm cua hinh vi giet ngudi 
dugc quy dinh edng trong khung hinh phat, 
nd cd the phu hgp vdi tdi khie, edn d tgi giet 
ngudi tinh tiei thanh tich dd chi duge coi la 
tinh tidt giam nhe khi lugng hinh ma thdi. 

Hien nay, trong hiu hei cae ban an ddu 
ghi tinh tidt thinh khan khai bao, an nan hdi 
cai de giim nhe hinh phat cho bj cao nhung 
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nhieu trudng hgp khdng phii nhu vay ma do 
;, chung cd pham tdi rd rang khdng the chdi 
f cai nen bi can, bi cao budc phai nhan tdi. Trd 
; lai van dd, gia sir bi cao giei nhieu ngudi, cd 
i tinh chit cdn dd, coi thudng mang sdng eua 

ngudi khie mi khoan 1 vi du tren lai quy 
dinh thanh khin la mdt tinh tiei dinh khung 
giam nhe thi bi cao san sing khai nhin de 
tranh bi ap dung loai hinh phat cao nhat. Rd 
rang luc nay, ban chit ciia vin dd khdng 
dugc phan inh dung. Didm a quy dinh "giei 
nhidu ngudi" ein phai thd'ng nhat vd nhan 
thdc nd ed mu:e do nguy hiem cao hon so vdi 
cac diem khac. 

Quy dinh theo hudng kien nghi eua tdi 
nhu tren ciing se han ehe' hinh phat tu hinh, 
bao dam nguyen tie nhan dao vi phu hgp 
Tuyen ngdn cua Lien hgp qud'c vd quydn 
sdng ciia con ngudi, de phu hgp vdi chi dao 
tai Nghi quyei 48 cua Bd Chinh tri vd Chien 
luge xay dung va hoan thien he thd'ng phip 
luat; "han che' hinh phat tu hinh, giam hinh 
phat til, md rdng hinh phat tien". Mat khac, 
gdp phan chdng tham nhung, tieu cue xay ra 
xung quanh van dd giai quyet an ciia mdt sd 
ngudi tie'n hanh td tung thoai hoi bien chit. 
Ngudi pham tdi da thyc hien phu dinh khieh 
quan khi lua chgn xit su eua minh, di ngugc 
lai vdi ddi hdi eua xa hdi thi hg cung ddng 
thdi xac dinh duge hau qua ma hg ed thd 
phai ginh chiu, cd "chay ehgt" cung chua 
chic mang lai kdt qui gi vi khung hinh phat 
quy dinh hep lai tuong ddi cung nhu viy. 

CQng gidng nhu tdi giet ngudi, Dieu 97 
BLHS "Tdi lim chei ngudi trong khi thi hanh 
cdng vu"; khoan 1 quy dinh khung hinh phat 
tit 2 de'n 7 nam, thi cd the long eac tinh tiei 
giam nhe cd tinh chat dac trung tuong ty nhu 
khoan 1 Didu 93 da duge phan tieh d tren dd 
chia khoan nay thanh 2 mu:c la td 2 nam den 
4 nam va tir 5 nam den 7 nam. Cdn khoan 2 
quy djnh: pham tdi lam chet nhidu ngudi thi 
bi phat tu td 7 nam ddn 15 nam. Khoing 

cich til 7 de'n 15 nam la tuong ddi dii. Nen 
quy dinh lim chei 2 ngudi thi bi phat td 7 
nam de'n 11 nam; lam chei td 3 ngudi trd len 
thi bi phat td 12 den 15 nam; pham tdi trong 
trudng hgp dae biet nghiem trgng thi bi phat 
tit 10 nam de'n 15 nam. 

Tuong tu ed rat nhieu didu luat cd the 
nghien cdu sua ddi qui dinh cu thd ban, cd 
the rdt ngin mdt each tdi da giua mdc khdi 
diem vdi mdc cao nhat cua khung hinh phat. 
Nhu Didu 98 Tdi vd y lam chei ngudi, Didu 
99 Tdi vd y lam ehet ngudi do vi pham quy 
tie nghd nghiep hoac quy tie hanh ehinh, 
Dieu 101 Tdi xdi giuc hoac gidp ngudi khae 
tu sat, Dieu 112 Tdi hiep dam tre em, Didu 
113 Tdi cudng dam, Dieu 114 Tdi cudng 
dam tre em, Dieu 115 Tdi giao ciu vdi tre 
em, Didu 118 Tdi cd y lay truyen HIV cho 
ngudi khie, Dieu 133 Tgi cudp tii sin, Didu 
134 Tdi bat cdc nhim chiem doat tai san, 
Didu 135 Tdi cudng doat tii sin, Didu 134 
Tdi cudp giat tai san, hoac mdt sd tdi pham 
ve ma tuy, xam pham trat ty an toan edng 
cdng... Nhin chung, phai nghien cdu thiu 
dao tdng didu khi dat ra yeu ciu sita ddi, de 
khdng xiy ra nhung ke hd khdng dang cd 
hoae de bi Igi dung, "ludn lich". 

Cd nhu vay thi nguyen tie edng bing 
binh ding mdi thiu sudt trong tdng qui 
pham, tung qui dinh va tdng ehe' tai. Va do 
vay nd cung se khdng bi lang quen trong ddi 
sdng phip ly. Tuy nhien, bai viei nay chi mdi 
dd cap d mdt khia canh nhd, chua the phan 
tieh ky td nhung didu d Phin chung den 
Phin cic tdi pham. Day li mdt van de Idn 
lien quan den ky thuat va trinh do lap phap 
cua nha lam luat. Bdi vay, viec ed nen hay 
khdng nen, cd lam duge hay khdng lam duge 
ein tie'p tuc hdi thao, nghien edn tham luan 
de di den dieh. 
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