SU PHU THUOC PHAP LY - DAU HIEU PAC TRUNG NHAT
TRONG QUAN HE HOP PONG LAO PONG

1. Pinh nghia hgp dong lao dong

Trugc day, phdp luat cha hau hét cic
nude trén thé gidi déu coi hop dong lao dong
la mot loai hgp dong dich vu dan su, chiu su
diéu chinh thuin tuy cta phdp luat dan su.
Phdp luit Phdp, Dic, Anh, My ciing da tiép
can véi quan niém tuong tu'. Ddu thé ky
XVIII, phdp luat 1ao dong tach khoi phép luit
dan su va phét trién ngly cang manh mé, din
din cdéc nuoc trén thé gigi déu thira nhan
nhimg dac diém dic biét cta hop dong lao
dong ma cdc hgp dong dan sy, thuong mai
khong thé ¢é, d6 chinh 1a viéc mot ngudi thue
hién mét cong viéc ¢d tinh phu thudc va cé
trd cong. Tién si Nguyén Quang Quynh ciing
nhan dinh “diém dac sdc trong kh€ udc lao
dong 1a ngudi cong nhan khong phai chi cam
két 1am mot cong viée gi hay cung cip mot
dich vu nhat dinh ma con ty dat minh dudi
quyén diéu khién cia chi nhan khi 1am cong
viéc ay™. Ngay ca nhimg nuéc khong c6 mot
B0 luat Lao dong riéng nhu P thi khoa hoc
luat lao dong clia nude nay ciing da xdc dinh
rang “hoat dong” trong hgp dong lao dong 1a
ngudi lao dong thuc hién mot cong viéc
mang tinh chat phu thudc va cé tra cong.
Hoic nhu Cong hoa Phap, coi “g6c” clia hop
déng lao dong 1a hop dong déan su thi khoa
hoc luat lao dong cua nudc nay ciing da thira
nhan: hgp dong lao dong 1 sy thoa thuan
theo dé mét ngudi cam két tién hanh mot
hoat dong theo su chi dao cta ngudi khéc, 1é
thuée vao ngudi dé va duge tra cong’.

" Th.s Luat hoc, Vien Nha nudc va Phdp luat.

" Nguyén Hitu Chi (2003), Phdp ludr hop ding lao
dong Viér Nam: Thiee trang va phdr trién, Nxb, Lao
dong-Xa hoi. Ha Noj, u.43-44.

* Nguyén Quang Quynh (1972), Ludt lao déng va an
ninh xd hoi, Sai Gon. tr.182.

* Nguyén Hitu Chi (2003), Phdp ludt hop dong lao
déng Viét Nam: Thuc trang va phdr rrién. Nxb. Lao
dong-Xa hoi. Ha Noi, tr.45.

Pham Thi Thity Nga’

J Viét Nam, ngay sau khi nudc Viet
Nam Dan chu céng hoa non tré ra doi nam
1945, Chu tich H6 Chi Minh da ban hanh
Sac lénh s6 29/SL ngay 12/3/1947 trong dé
Chuong III quy dinh vé “khé udc lam cong”
va sau d6 ban hanh Sic lénh s6 77/SL ngay
22/5/1950, trong d6 Chuong VIII quy dinh vé
“céng nhan tuyén dung theo giao kéo”. Liic
bdy gio, cic khé udc lam cong va giao keo
tuyén dung cong nhan déu tuan theo dan luat.
Sau nay, khdi niém hop déng lao dong lan
dau tien duge dinh nghia trong van ban phap
luat Viét Nam tai Thong tu s6 21/LD-TT
ngdy 8/11/1961 cha Bd Lao dong va duge
phét trién hon tai Phdp lénh Hop dong lao
dong nam 1990, Bo luat Lao dong ngay
23/6/1994 (stta d6i nam 2002, 2006, 2007).
Theo do, hgp déng lao dong 1a sy thoa thuan
gifta ngudi lao dong va ngudi st dung lao
dong vé viéc lam c6 tra cong, diéu kién lao
dong, quyén va nghia vu cia mdi bén trong
quan hé lao déng.

2. Su phu thudc phap 1y (véu to quan
1y) - dac diém quan trong cia hop dong lao
dong

Trude hét, hop dbéng lao dong mang
nhimg dic diém chung cha mot hgp dong, do
13 su tr do, tv nguyén vi binh ding giita cdc
chii thé tham gia quan hé hop déng. Ngoai ra,
hop déng lao dong cé nhimg dac diém rieng
biét xudt phat tir sy dac biét trong déi tugng
“mua bdn” cua hop dong lao dong: sic lao
dong song cua ngudi lao dong. Khoa hoc luat
lao déng cla cic nudc thude cac hé thong
phdp luat khéc nhau déu thira nhén tinh dac
biét cla hop déng lao dong, tuy nhién mobi
nudc lai dua ra nhimg nhan dinh riéng vé dac
trung ctia hgp déng lao dong.

Ly luan veé luat lao dong cta Phdp cho
rang, hop dong lao dong cd ba dac trung: (1)
C6 su cung tng suc lao dong thong qua hanh
vi lao dong truc tiép cua nguoi lao dong cho
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ngudi sit dung lao dong; (2) Phai c6 su tra
cong; (3) C6 yéu t6 quan Iy gilta nguoi s
dung lao dong va ngudi lao dong. Heé théng
thong ludt ma dai dién la M§, Anh cing
théng nhét rang dac trung quan trong nhat
clla hgp dong lao dong 1a ngudi lao déng
chiu su quin ly cta ngudi sir dung lao dong
va,coi day la diu hiéu quan trong khi xem
xét mot hop dong c6 phai 1a hgp dong lao
dong hay khéng.

Con & Viét Nam hién nay, khoa hoc luat
lao dong ¢4 quan diém twong déi thong nhat
vé nhimg dic diém cla hop déng lao dong.
Theo d6, nhiing dac trung ciia hgp déng lao
dong thudng duge nhac dén bao gém: sy phu
thudc phdp ly cia ngudi lao dong vao ngusi
sit dung lao dong, hop déng do dich danh
ngudi lao dong thuc hién, hgp dong lao dong
dugc thuc hién lién tuc trong moét khoing
thdi gian nhat dinh hodc vo han dinh®.

Tuu trung lai, khi nhin nhan vé dic diém
dac trung cia hop dong lao dong, mdi nudc
déu c6 cai nhin dudi nhitng géc do khac nhau,
nhung déu thdng nhat & mot s6 diém quan
trong nhu:

- Yéu to quan ly (tinh 1& thudc) trong
quan hé hop déng lao dong duge coi la dac
trung quan frong nhat ca quan hé lao dong;

- Lao dong trong hop dong lao dong phai
la lao dong ¢6 tra cong;

- Hop déng lao dong do chinh ngui lao
dong thuc hién trén thuc €.

Trong pham vi bai viét nay, toi tap trung
phan tich 1am ré dac diém quan trong nhat
va ciing 1a dac diém riéng c6 clia hgp déng
lao dong, yéu t0 quan 1y hay tinh ¢ thudc
phap ly cua ngudi lao dong d6i véi ngudi sir
dung lao dong trong qud trinh thuc hién hgp
d6ng Ngubi lao dong khong chi cam két vé
viéc Jam ma con tu dat minh dudi quyén diéu
khién cla ngudi st dung lao dong khi 1am
cong viéc do.

* Khoa luat. Trudng Pai hoc Khoa hoc Xd hoi va
Nhan van (1999), Gido wrinh Ludgr Lao dong Viér
Nam, Nxb. Dai hoc Qudc gia Ha Noi, tr.184-185;
Trudng dai hoc Luat Ha Néi (1999, Gido trink Ludt
Lao djéng Viét Nam, Nxb. Cong an nhan dan, Ha Noi,
r.118-119.
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Su phu thu¢c phap ly hay yéu t6 quan ly
¢ day mang tinh khich quan. D6 1a vi, xuat
phat tir yéu cdu khdch quan cha qué trinh san
xudit, cha quyén td chitc, quan 1y qua trinh lao
dong cla ngudi st dung lao dong dua dén.
Hoat dong san xudt cdn cé su phéi hop hoat
dong lao dong cla nhiéu ngudi lao dong khéc
nhau, dam béao tinh dong bo dé dat dugc nang
sudt cao nhiat. Mudn vay, ngudi slr dung lao
dong phai c¢6 quyén t6 chic, quan ly, didu
hanh do6i v6i cic hoat dong lao dong don 1€
cia timg ngudi lao dong. Ngoai nguyén nhan
néi trén, yéu t6 quan ly ton tai trong quan hé
lao dong nhu 13 mot hé qua tat yé&u cha dac
diém d6i tugng hop déng lao dong. Cii ma
ngudi lao dong ban cho ngudi sir dung lao
dong chinh la sic lao dong song cia chinh
minh, lu6n gan véi co thé ngudi lao dong va
dé ngudi sir dung lao dong nhan dugc cai ho
mua, ban than ngudi lao déng phai tr dat
minh duéi su quin 1y clia ngudi sir dung lao
dong. Nguoi lao dong phai dén ding gidy lam
viéc, 1am nhiing cong viéc ma ngudi sir dung
lao dong yéu cau. Nguoi lao dong khong
nhitmg phai tuan thi ky luit lao dong, noi quy
lao dong do chinh ngudi sur dung lao dong dat
ra ma con phai chiu hinh thic x& 1y ky luat
khi ¢6 vi pham. D6 la vi ngudi sit dung lao
dong la ngudi s& hitu (hodc dugc chl s& hitu
trao quyén quéan ly, sit dung) déi véi cac tai
san cé trong doanh nghiép, do d6 ho ¢6 quyén
td chic va quan 1y lao doéng trong doanh
nghiép d€ bio toan va lam tang tai san trong
doanh nghiép.

V¢ dac di€ém nay cla hop déng lao dong,
Tién si — Gido su Luat khoa Nguyen Quang
Quynh dd nhan xét: “Theo 4n le, yéu t6
chinh trong khé udc lao dong la su Ié thuoc
phdp iy cia ngudi cong nhan déi véi chh
nhan. Diém dic sdc trong khé udc lao dong
la ngudi cong nhan khong chi cam két lam
mot cong viéc gi hay cung cip mot dich vu
nhat dinh ma con tu dit minh dudi su diéu
khién ctia cht nhan khi lam cong viéc dy. Vi
¢6 quyen diéu khién nén chl nhan phéi ganh
chiu nhitng rii ro va dugc hudng doanh loi.
Trong thyc t&€ uy quyén cla chl nhan déi véi
cong nhan duge biéu 16 bing quyén ra lénh,



quyén hudng dung két qua cong viéc, va
nghia vu tra luong cho cong nhan mac dau
khong duge 1oi dong nio vé cong viéc ay™.
Phép luat lao dong cac nudc trén thé gidi déu
gh: nhan quyén t6 chic, quan 1y, diéu hanh,
kiém tra gidm sit quan hé lao dong cta ngudi
str dung lao dong trong pham vi nhit dinh vira
dam béao duge quyén Igi clia nguoi st dung lao
dong, vira bao dam duge su bao vé, dac biét 1a
van dé nhin quyén cla ngudi lao dong. Do
vay, trich nhiém ky luit lao dong va trach
nhiém vét chit da dugc ghi nhin trong phip
luat lao dong cia cac nudc.

Ti trude dén nay, yéu t6 quan 1y hay phu
thuoc phdp 1y trong hgp déng lao dong duge
xem 13 dic diém quan trong nhat chi ¢6 &
hop déng lao dong. N6 chinh 1a can ctt ddu
tién va quan trong nhit dé phan biét hop
déng lao dong véi hop dong khodn viéc hoac
dé phan biét mot ngudi lam viéc 13 ngudi lao
dong lam cong vdi ngudi ky hop dong doc
lap. Thuat nglt “ngudi lam viéc” & day duoc
dung dé chi tat ca nhimg ngudi dang tham
gia lao dong. Ngoai ra, dé thong nhat véi noi
dung cia thuat ngir “ngudi lao dong” thudng
dugc sir dung trong cac Bo ludt Lao dong clia
cac nudc thi thudt nglt “nguwoi lao dong”
duogc dung dé chi nhimg ngudi lao dong 1am
cong an luong, ma diac diém dé nhan biét
nhat coa ho chinh la sau khi tham gia quan
hé lao dong thi nhitng ngudi lac dong lam
cong nay tu nguyén dat minh duédi su quan ly
cla ngudi sir dung lao dong. Nguoi lao dong
c6 thé 12 ngudi 1am ddy di thdi gian hoic
lam ban cong. Con thuat ngit “ngwcr ky hop
dong déc ldp™ duge dung dé chi tat ca nhing
nguoi lam viéc nhan thuc hién mot khoéi
luomg cong viéc mot cach doc 1ap (bao g6m

nguol lao dong khodn viéc”, “ngu‘f}i lam
d;ch vu”, “ngudi nhan gia cong”...). Dac
diém ndi bat cia ngudi ky hop déng doc lap
chinh la su doc lap, tu quyét dinh trong qua
trinh thuc hién cong viéc, khong chiu sy
quan 1y, diéu hanh tryc ti€p cla bén kia vé
cach thirc thuc hién cong viéc.

% Nguyén Quang Quynh (1972), Ludt Lao dong va An
ninkr xd hoi, Sai Gon, 1r.181.

SU PHU THUOC PHAPLY ...

Trén thuc t€, viéc phan biét mot ngudi
lao dong véi ngudi ky hop dong doc lap ¢6
nghia rat quan trong vi dia vi phap ly cua ho
12 khac nhau:

1) Ngudi lao déng duge phap luat bao
vé, ho c6 modt s6 quyén loi nhit dinh ma
nhimg nguoi lam viéc khiac <héng duoc
hudng, vi du, quyén duge nghi vao cdc dip 1€
tét, quyén khong bi sa thai néu khéng c6 can
cf ma phap luat quy dinh, quyén nghi thai
san, quyen loi trong truong hop thu hep san
xudt, giam bién ché, quyén wu tién thanh
todn trong trudong hgp nguoi su dung lao
dong lam vao tinh trang pha san, quyén duoc
trg cdp khi ¢6 rui ro (tai nan, bénh nghé
nghiép) ké ca khi rui ro d6 khong phai do 16t
cla ngudi su dung lao dong. ..

2) Nguoi st dung lao dong sé thay miit
cho ngudi lac dong dé chiu trach nhiém déi
V@i nguoi thir ba trong trudng hop ngudi lao
dong, trong qud trinh lam viéc, gay ra vi
pham dan su do1 v&i ngudi thi ba. Sau dé,
ngudi sir dung lao dong cé thé yéu cau ngudi
lao dong hoan tra sd tién boi thuong do.

3) Nguoi sur dung lao dong phai khau trir
tién luong cua ngudi lao dong dé nop thué
thu nhap.

Mac du viéc phan biét mot ngudi 1Am
viéc la ngutn lao dong hay ngudi ky hop
dong doc ldp 1a rat quan trong, nhung cho
dén nay, diéu ndy vin con 1A mot van dé
khong don gian. C6 thé ndi, viéc danh gid
tinh chat cia mot quan hé lao dong, xéc dinh
mot ngudi ¢6 phai 12 ngudi lao dong hay
khong duva trén yéu to quan 1y duge coi la
cach kiém tra, dinh gid c6 tinh truyén théng
duge dp dung tir cudi thé ky 19 dén nay. Noi
dung chinh cta viéc kiém tra tinh quan 1y tap
trung vao ndi dung sau: néu ngudi st dung
lao dong quan ly mot ngudi va quan 1y ca
cong viéc cla ngudi d6, quan 1y cach thitc
ngudi dé uén hanh cong viéc thi nguoi bi
quan 1y dé chinh la ngudi lao dong. Ban dAu,
cich kiém tra nay t6 ra rdt hiéu qua trong
viéc xdc dinh mét ngudi cé phai ngudi lao
dong hay khong. Day 1a thai ky ma quan hé
lao dong con mang dam nét “chu-tg”, yéu t6
quan 1y dugc thé hién rat & nét. Nhung bai
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kiém tra ndy bat ddu gap khé khan doi vai
nhing quan hé lao dong hién dai. Trong
nhiéu quan hé lao dong hién dai, yéu t6 quan
1y di trd nén md nhat dan. Ngudi lao dong
ngay cang dugc doi hoi chi dong hon trong
cong viéc, nhat 12 véi nhitng cong viéc doi
hoi trinh do chuyén moén cao. D6i véi nhing
loai cong viéc nay, nguoi sit dung lao dong
thutng thuc hién quyén quan 1y clia minh &
viéc néu ra diéu kién tuyén dung, xay dung
bai kiém tra trinh do, yéu cdu nhimg bang
cép dac biét va tham chi ngudi lao dong sau
khi dugc tuyén dung phai qua mot khod huan
luyén thyc hanh do chinh ngudi sir dung lao
dong 16 chic. ..

Viéc phin biét mot ngudi la ngudi lao
dong hay ngudi ky hop déng doc lap, & cic
nudc trén thé gidi ciling dua trén nhing ly
luan vé dic diém cla quan hé lao dong lam
cong. Cho dén nay, chua cé moét dinh nghia
ddy dd nao vé “ngudi lao dong” nham phan
dinh dugc mot ngudi ¢d phai ngudi lao dong
hay khong trong moi trudng hop. Néi chung,
cach gidi thich phu thuoc vao tinh huéng thuc
t€ xuat hién trong timg vu kién, ciing nhu
phép luat duge ban hanh vao thdi di€m do.

Diém quan trong dé xéc dinh mét ngudi
lao dong 13 khi mot ngudi lao dong dong y
lam viéc, anh ta phai giao ban than minh vao
trong su quan 1y cdia ngudi khdc, su thoa thuan
mua ban nay bao gom khong chi luong ma
con ¢6 ca thoi gian lao dong, toc do v su mét
moi, an toan va sttc khoé, tai nan va bénh tat,
tham chi ca cudc song cta ho. Con ngudi ky
hop dong doc 1ap thi duge dinh nghia nhu mot
ngudi "lam mot cong viée vi mot gid tién, ¢
quyén quyét dinh cich thic cong viéc sé duge
lam, thuong thué ngudi khic lam céng viéc
dé, va phu thudc vao lgi nhuan cia ho chia
khéng phu thuéc vao luong, nhung lai phu
thudc vao su khic biét giita nhitng gi ho phai
tra cho hang hod, nguyén li¢u va lao dong véi
nhitng gi ho nhan duge tir két qua cudi cung,
~ d6 chinh 14 lgi nhuin™.

Trong hop dong lao dong, ngudi lao dong
chiu su quan 1y, sép dit cong viéc clia ngudi
st dung lao dong, tuan tht cic quy dinh vé ky
luat lao déng do.ngudi st dung lao dong dat
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ra. Ngudi lao dong khong ¢6 quyén tir chéi
quyén quan 1y cia ngudi sir dung lao dong, ¢
thé néi dic diém nay la mot dau hiéu quan
trong nhim phan biét mot ngudi la ngudi lao
dong vdi ngudi ky hop dong doc lap. Con hop
déng dich vu néi chung va khodn viéc néi
riéng 13 sur thoa thuan giita cac bén, theo do
ngudi nhan dich vu, nhan khodn (nguoi hop
déng doc lap) thuc hién mot cong viéc cho
bén thué dich vu, thué khodn, con bén thué
dich vu, thué khodn phai tra tién cong cho ho.
Do vay, ngudi k¥ hop déng doc lap cé quyén
tw do quyét dinh vé thoi gian, céch thic tién

- hanh cong viéc. Nguoi ky hop dong doc lap

khéng chiu sy quan 1y ca bén thué khodn va
c6 quyén tr chéi nhitng doi hoi khong lién
quan dén két qua cong viéc clra bén thue dich
vu. Chinh vi vy ma ngudi nhan cung cip
dich vu, nguoi lao dong khodn viéc con dugc
goi 1a ngudi ky két hop dong doc 1ap, ho phai
tu ganh chiu nhiing rii ro kinh t€ ctia cong
viéc minh lam. Trong khi d6, ngudi lao dong
khong phai chiu rti ro, ho van dugc tra cong
di gap nhimg trudmg hop bat kha khéng khién
két qua cong viéc bi huy hoai.

Tuy nhién, tiéu chi phan biét nay, suy
cho cuing ciing khong thuc sy vimg chac. C6
truong hop ngudi lam dich vu (ngudi ky hop
déng doc lap) lai chiu sy gidm sit nghiém
ngat cla nguoi thué dich vu va cling cé
trudmg hop ngudi sir dung lao dong lai trao
cho nguoi lao dong quyén tu do khéd rong
trong viéc tr quyét dinh cach thic thue hién
nhiém vu. Trudc thuc t€ dd, cac nudc phat
rién da xay dung cho minh mdt hé théng
cédc tiéu chi cu thé, hinh thanh “Bai kiém tra
theo thong luat-Common law test”* ding dé
xac dinh xem mot ngudi ¢6 phai nguoi lao
dong hay khong. Trong nhimg bai kiém tra
dé, cic yéu t6 dua dén mot két tudn ngudi sir
dung lao dong cé quyén quan ly déi véi
nhitng hoat déng cta ngudi lam viéc dé hay
khong. Néu ¢4, thi ngudi lam viéc d6 la
ngudi lao dong. Bai ki€ém tra nay duwa ra 20
yéu 16 dé xem xét, danh gid. Trong d6, c6 12

® Dawn D. Bennett-Alexander, Laura B. Pincus
(1998), Emploviient Law for Bussiness (second
edition). Nxb. The McGraw-Hill Companies, tr.30-40.



yéu t6 dau tién phan dnh truc ti€p su quan ly
cuia ngudi st dung lao dong déi vdi ngudi lao
dong va 8 yéu 10 tiép theo phan dnh thuc tién
kinh t& trong quan hé hgp doéng lao dong ma
thong qua dd ¢o thé thay dugc tinh quan ly.
Khi nhilng yé&u t6 nay duge thoa man thi Toa
an c6 thé khang dinh dé 13 ngudi lam cong.
Céc yéu t6 dé la:

1. Yéu t6 chi thi: mot ngudi lam viéc
phai tuan theo chi thi cia ngudi khdc vé thai
gian, dia diém 1am viéc thi dugc xem nhu 1a
ngudi lao dong.

2. Yéu 16 dao tao: viéc ddo tao mot
ngudi lam viéc cho thdy rang ngudi st dung
lao dong quan 1y cdc cach thic 1am viéc dé
dat dugc két qua mong mudn. Nhu vay,
ngudi lam viéc phai qua dao tao clia ngudi su
dung lao dong sé la ngudi lao dong.

3. Yéu t6 ngudi s dung lao dong can
thiép vao cach thuc lam viéc cua nguoi lao
dong: trong truong hop ma coéng viéc ¢6 thanh
cong hay khong la phu thudc vao mot s cach
thiic lam viéc nhat dinh va ngudi st dung lao
dong tham gia hoac can thiép vao cich thiic
lam viéc clia ngudi lao dong trong mot chimg
muc nhat dinh. Trong trudng hop nay, ngudi
lam viéc chinh la nguoi lao dong.

4. Yéu (6 lam viéc vdi tu cach ca nhan:
n€u ngudi lam viéc chi lam véi tu céch ca
nhén, nghia la chi tu minh thuc hién céc hoat
dong lao dong ma khong mang theo phuong
tién lam viéc, con ngudi sir dung lao dong
quan 1y cdc phuong tién va két qua cong
viéc. Khi dé, nguoi lam viéc véi tu cich ca
nhén chinh Ia ngudi lao dong.

5. Yéu t6 thué, gidm sat va tra thi lao
cho phu td: trudng hop ngudi lam viéc cé
mot hoac nhiéu ngudi phu giip va ngudi sit
dung lao dong thué, giam sat va tra thu lao
cho nhiing phu ta dé thi ngudi lam viéc dé 1a
nguoi lao dong. Viéc ngudi str dung lao dong
thué, gidm st va tra thu lao cho cédc phuy ti la
dau hiéu quan ly.

6. Yéu t6 thiét 1ap thdi gian lam viéc:
viéc thiét lap thoi gian lam viéc cho ngudi
lam viéc cho thay su quan Iy cla ngudi sir
dung lao dong. Trong trdng hop nay, ngudi
lam viéc chinh la ngudi lao dong.

7. Yéu 16 kiém sodt toan bo thoi gian
lam viéc: néu ngudi lam viéc phai danh toan
bo thoi gian (thong thuong la mot khoang
thoi gian nhat dinh) cho cong viéc va ngudi
st dung lao dong kiém sodt thoi gian cla
nguol lam viéc thi ngudi lam viéc d6 la
ngudi lao dong. Ngudi ky két hop déng doc
lap (hay ngudi lao dong thau khodn) duge tu
do trong viéc quyét dinh thoi diém 1am viéc.

8. Yéu t6 lam viéc tai co s clia ngudi sit
dung lao dong: 1am viéc tai co s clia ngudi sur
dung lao dong cho thay dau hiéu cuia su quan
ly. Nhu vay, mét nguoi lam viée tai co so cla
ngudi sir dung lao dong s& 1a ngudi lao dong,
trir trudng hop ky két hop déng doc lap.

9. Yéu t6 ménh lénh va viéc xép dat.
Néu mot ngudi lam viéc khong duge quyén
tr do lva chon nhimg van dé lién quan dén
cong viéc ma phai lam viéc theo su sip dit
cua ngudi sir dung lao déng thi diéu nay cho
thay dau hiéu cta su quan 1y. Ngudi lam viéc
dé 12 ngudi lao dong.

10. Yéu t6 bdo cao miéng hodc bao cdo
bang van ban. Viéc ngudi lam viéc phai bdo
cdo miéng hodc ndp bao cdo bang vin ban
cho ngudi st dung lao dong thé hién dau
hiéu cia su quan ly. Nguoi lam viée d6 1a
ngudi lao déng.

11. Yéu t6 trang bi phuong tién va
nguyén vat liéu: néu ngudi st dung lao dong
trang bi phan Ién hodc tdt cd cdc phwong
tién, nguyén vit liéu hodc cac thiét bi khic
phuc vu cho hoat dong lao dong thi day la
mdi quan hé gilta ngudi lao dong va ngudi si
dung lao dong.

12. Yé&u t& ti€p tuc mdi quan hé: viéc
ngudi sir dung lao dong va ngudi lao dong
tiép tuc kéo dai moi quan hé lao dong cii (gia
han hop dong hodc ky két mot hgp déng lao
dong mdi) cho thdy méi quan hé giira ngudi
sir dung lao dong va ngudi lao dong van tiép
tuc. Trong trudng hop, cac bén ky két mot
hop déng mdi trong dé thoa thuan ngudi 1am
viéc nhan mot dia vi méi 13 ngudi khoén viée
ma khong phai la ngudi lao dong nhu trude
day (mac du dac diém cOa quan hé mdi
khong cé nhiéu khéc biét) thi ngudi lam viéc
dé méi la ngudi lao dong khodn viéc.
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13. Yéu t6 tra luong theo gid, tudn,
thang: viéc tra thi lao theo gid, tuan, thdng
cho thay ro moi quan hé gilta nguoi st dung
lao dong va nguoi lao dong, mién la céach
thire tra luong khong phai 1a cach tra mot
khoan tién 16n da thoa thuan gidng nhu chi
phi cha cong-viéc. Ngudi ky két hop dong
doc lap thuong duge tra theo cong viéc va
theo nhiém vu cua ho.

14. Viéc thanh todn chi phi cho cong viéc
hodc cho di lai: viéc thanh toan chi phi cho
cong viéc hoac cho di lai cua ngudi lam viéc
cho thiy c¢6é dau hiéu cia méi quan hé gilta
ngudi st dung lao dong va ngudi lao dong.

15. Su du tw ddng ké: ngudi lam viée 1a
mot ngudi ky két hop déng doc lap néu
ngudi dé diu tr ding ké vao cdc thiét bi lam
viéc va cac thiét bi nay khong duge duy tri
boi ngudi su dung lao doéng. Nhin chung,
ngudi su dung lao dong s€ la ngudi chiu
trich nhiém cung cap cdc trang thiét bi dé
lam viéc, ngudi lao dong hoan toan khong cé
trach nhiém chuén bi nhimg trang thiét bi
lam viéc nay. Trong trudng hop mot ngudi
lam viéc lai cung cép ca thiét bi lam viéc
nhung viéc duy tri thiét bi lam viéc lai do
ngudi st dung lao dong dam nhiém thi nguai
lam viéc d6 van la ngudi lao déng. Vi du,
ngudi lam viéc c¢é nha cho doanh nghiép
thué, hoac ¢6 may méc thiét bi cho ngudi sir
dung lao dong thué thi ngudi dé vin ¢6 thé Ia
nguoi lao dong, vi tién thué hang thing do
nguti st dung lao dong tra.

16. Kha nang nhan biét vé 15i 16: mot
ngudi 1am viéc cé thé tinh toan 16 loi nhuan
va thiét hai thong qua viéc quén 1y cac
nguon tai chinh ddu vao va ra clia qué trinh
san xudt thi nguoi dé 1a ngudi ky két hop
dong doc 1ap. D6 13 vi, mot ngudi chi ¢6 kha
nang tinh toan loi 16 mot cich rd ring khi
ngudi d6 cé thé va ¢ kha nang quan ly toan
bd qud trinh san xuat, kinh doanh. Nguoi
lam viéc ¢6 kha nang d6 chi ¢6 thé 1a nguoi
lao dong khodn viéc. Con ngudi lao dong
lam viéc theo st chi dao, quan 1y cla ngudi
st dung lao dong, khong cé diéu kién dé
nam duogc tat ca cdc thong tin clia qua trinh
san xudt, kinh doanh, khéng thé tinh todn 15
lot nhudn va thiét hai.
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17. Lam viéc cho nhiéu hon mot cong
ty: néu mot ngudi 1am viéc cho nhiéu ngudi
khong lién quan dén nhau cing mot lic thi
nhiéu kha nang ngudi dé ta ngudi ky két hop
dong doc lap. Thong thuong ngudi lao dong
chi ¢6 thé lam viéc cho mot ngudi st dung
lao dong ma thoi. D6 1a vi, ngudi lao dong
phai danh toan bd thoi gian lam viéc ma
minh di thoa thuin tai noi lam viéc. Ngudt
lao dong con lai khoang thoi gian khéng di
nhiéu dé 1am viéc cho mot ngudi sit dung lao
dong khdc. Tuy nhién, van cé truong hop
nguoi lao dong lam viéc cho hai hodc ba
ngudi sir dung lao dong cing mot lic va mot
hoac 14t ca nhimg cong viéc nay 1a cong viée
¢6 thoi gian ngan, tinh theo gid.

18. San sang phuc vu cong ching néi
chung: mét ngudi lam viéc, mot cach thudng
xuyén, ludn san sang phuc vu cho bat ky ca
nhan, 16 chitc ¢6 nhu cdu thué ndo, thi ngudi
d6 1a ngudi ky két hop déng doc lap. Ngudi
ndy ludn sin sang nhan 1am mot cong viéc
bat ky (thudc pham vi kha nang cua minh)
thi chac han ngudi d6 phai la ngudi lao dong
khodn vi¢c. Trong trudng hop qud nhiéu viéc
ma mot minh ngudi lao dong khodn viéc dé
khong thé tv minh thyc hién thi ngudi lao
dong khodn viéc c6 thé thué nhimg ngudi lao
dong khdc gilp viéc cho minh dé hoan thanh
cdc hgp dong khodn viéc da nhan. Trong
quan h¢ lao dong lam cong, nguoi lao dong
phai tr minh thuc hién cong viéc dugc ngudi
su dung lao dong giao, khong dugc nhé
nguoi khac lam thay, néu khong dugc su
dong ¥ cha ngudi st dung lao dong. Trong
thoi gian ¢ noi lam viée, nguoi lao dong phai
toan tam, toan y thuc hién nhitng cong viéc
ma ho ¢6 nghia vy thuc hién khong ¢6 quyén
lam bat ky cong viéc nao khic ngoai cong
viéc duge nguoi st dung lao dong giao. Do
nhitng dic diém trén nén ngudi 1am viée 1a
nguoi Juén san sang lam viéc cho bat ky aj
¢6 nhu cdu thi nguoi dé nhat dinh 13 ngudi
lao dong khodn viéc.

19. Quyén nhén luong trong moi trudng
hop: néu mét ngudi lam viéc c6 quyén nhan
lvong trong moi trudng hop, ké ci khi ngudi

(Xem tiép trang 52)



