
CAC QUY DINH CUA B O LUAT HINH SlT 
VE XAM PHAM QUYEN SO HUU TRI TUE 

L Mdi tuong quan giura cac quy djnh 
ciia Bg luat Hinh sir nam 1999 vdi cac 
dieu uoc quoc te ma Viet Nam la thanh 
vien ve xam pham quyen sd huu tri tue 

Trong bdi einh toan ciu vi hgi nhap, van 
de bao hg quyen sd hiixi tri tue (SHTT) trd nen 
dac biet quan trgng vi la mdi quan tam hing 
dau eiia mgi qud'c gia trong cic quan he qud'c 
te. Viet Nam trong tidn trinh hdi nhap kinh td 
qude te' da ludn dd cao vai trd quan trgng ve 
bao hg quyen sd hiiu tri tue. 

Tren phuong dien hgp tic qud'c te, Viet 
Nam da tham gia cic didu udc qude td quan 
trgng cung nhu di ky ke't cic didu udc qud'c te 
song phuong vd quydn sd huu tri tue nhu: 
Cdng ude Stockholm vd viec thanh lap Td 
chiic sd hihr tri tue thd gidi WIPO, Cdng ude 
PARIS vd bio hd sd hiru edng nghiep, Hiep 
udc hgp tic bing sing ehe PTC, Thoi udc 
MADRID ve dang ky qude td nhan hieu hing 
hoa, Cdng ude BERNE vd bao hg eic tic 
phim van hge va nghe thuat, Cdng ude 
GENEVA ve bio hd nha sin xuit ban ghi am 
chd'ng viec sao chep trii phep. Cdng udc 
ROME ve bao hd ngudi bidu dien. nhi td 
chirc ban ghi am vi td chii'e phit sdng, Thoi 
udc LAHAY vd Dang ky Qud'c td kieu dang 
cdng nghiep, Cdng udc Qude te vd bio ve 
gidng cay trdng mdi (UPOV), Hiep dinh vd 
eae khia eanh lien quan den thuong mai eiia 
quyen sd huu tri tue (TRIPS). Hiep dinh giira 
Viet Nam vi Tliuy Sy vd bao hg sd hiru tri tue 
va hgp tic trong linh vuc sd hiru tri tue. Hiep 
dinh giira Viet Nam vi Hoa Ky vd viec thiei 
lap quan he quydn tie gia, Hiep dinh Tliuong 
mai Viet Nam - Hoa Ky... Tir nam 2007. Viet 
Nam da la thinh vien chinh thire ciia Td chue 
Thuong mai the gidi WTO, mdt trong nhirng 
van de ma Viet Nam cam ket li bao hd quydn 

Thac si Luat hoe. Thanh tra \idn Bd Cdng-Thuong. 

Le Viet Long* 

sd hiru tri tue, chd'ng sin xuit, budn bin 
hing gia nham bao dim sir eanh tranh linh 
manh, bao ve quydn vi lgi ich hgp phip ciia 
chii sd hiru; quydn, lgi ich vi sire khoe cua 
ngudi tieu diing cung nhu uy tin ciia Viet 
Nam trong hgp tie thuong mai qud'c td. 

De thuc thi nghia vu ciia eic didu udc va 
cic cam kei khi trd thanh thinh vien ehinh 
thire ciia WTO, Viet Nam cin phii ri soit lai 
cic van bin phip luat hien hanh. so sinh, ddi 
chidu vdi cic yeu eau eiia cic didu ude qude 
te vi thuc hien nhung sira ddi cin thiet dd 
cic van ban phap luat dd phii hgp vdi cac 
yeu ciu ndi tren. Hien nay. Viet Nam da cd 
mdt he thdng van ban phip luat tuong ddi 
diy dii vd bao hd quydn sd hiru tri tue nhu : 

- Bd luat Hinh su 1999; 
- Luat Khoa hge va Cdng nghe nam 2000; 
- Bg luat Dan sir nam 2005; 
- Luat Hai quan nam 2001; 
- Phip lenh Gidng cay trdng nam 2004; 
- Luat Sd hiru tri tue (SHTT) nam 2005; 
Sau khi Luat SHTT duge ban hinh thi 

mdt loat eic van bin phip luat quy dinh ehi 
tiei va hudng din thi hanh Luat SHTT di 
dugc xay dung vi ban hinh nham tao dieu 
kien thuan lgi bao dam eho boat dgng SHTT 
van hinh ed hieu qua. Cu thd nhu: Nghi dinh 
103/2006ND-CP quy dinh chi tiet mdt sd 
dieu eua Luat SHTT vd sd hiru cdng nghiep, 
Nghi dinh sd 105/2006/ND-CP quy dinh chi 
tiei vi hudng din thi hinh mgt sd didu ciia 
Luat SHTT ve bio \c quydn SHTT vd quin 
ly nha nude vd SHTT. Nghi dinh so 
106/2006/ND-CP qui dinh vd xir phat vi 
pham hanh ehinh ve sd huxi cdng nghiep; 
Nghi dinh sd 100/2006/ND-CP qui dinh chi 
tiei vi hudng din thi hinh cic qui dinh ve 
quyen tic gii vi quyen lien quan. Nghi dinh 
sd 104/2006/ND-CP \'e quyen ddi \'di gidng 
cay trdng vi mdt loat eae Thgng tu hudng 
din khae. 
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Bai vidt nay tic gia khdng cd y dinh di 
siu phan tich tat c i cic van bin phip luat ndi 
tren, ma ehi tap trung vao phan tieh, dinh 
gii cic quy dinh ciia Luat hinh su Viet Nam 
hien hinh vd nhdm tdi xam pham quydn sd 
bun tri tue dua tren yeu ciu eiia cae didu udc 
qud'c te' va thuc tidn thi hinh, ddng thdi dua 
ra mdt sd dd xuat, kidn nghi sira ddi. hoin 
thien eic qui dinh niy. 

Didu 212 Luat Sd hiru tri tue quy dinh: 
"Cd nhdn thifc hien hdnh vi xdm phgm 
quyen sd hdu tri tue cd yen td cdu tlidnli tdi 
phgm thi bi truy cdu trdch nhiem hinh sif 
theo quy dinh ciia phdp lugt hinh sif". 

Hien nay Bg luat Hinh su (BLHS) nam 
1999 cd quy dinh 7 didu luat vd xam pham 
quyen sd hiru tri tue bao gdm: Tdi xam pham 
quydn tie gii (Didu 131); Tdi sin xuat budn 
bin hing gii (Didu 156); Tdi sin xuit, budn 
bin hing gii li luong thue, thue phim, thudc 
chira benh, thudc phdng benh (Didu 157); 
Tdi sin xuit budn bin hang gia la thiic an 
diing dd ehan nudi, phan bdn, thudc thii y, 
thudc bao ve thuc vat, gidng cay trdng, \'at 
nudi (Didu 158); Tgi pham vd cip van bing 
bao hd quydn sd hiru cdng nghiep (Didu 
170); Tgi xim pham quydn sd hiru cdng 
nghiep (Didu 171); Tdi xam pham cic qui 
dinh vd xuit bin vi phit hinh sich, bio, dia 
am thanh, dia hinh, bang hinh hoae cic in 
pham khic (Didu 271). 

Ddi chidu vdi yeu ciu ciia cic didu udc 
qud'c td vi can cir eic quy dinh tren ciia Bd 
luat Hinh su ed the thiy ring, vd co ban, cic 
quy dinh nay da dip irng duge cic yeu ciu 
ciia cic didu udc qud'c td. tuy pham vi hinh 
sir hoa cd hep hon mdt chut. Vi du, Didu 14 
Hiep dinh Thuong mai Viet Nam - Hoa Ky 
yeu ciu: "Mdi ben quy dinh cic thii tuc td 
tung hinh sir vi hinh phat dugc ap dung it 
nhit trong cac trudng hgp cd y lam gia nhan 
hieu hang hoi hoae xam pham quyen tie gia 
hoae quydn lien quan nhim muc dich thuong 
mai. Mdi ben quy dinh ring eic hinh phat cd 
the duge ip dung bao gdm phat tii hoae phat 
tidn hoae ca hai, dii dd ngan ngira xam pham, 
phii hgp vdi muc hinh phat ip dung ddi vdi 

tdi danh cd mirc do nghiem trgng tuong tu". 
Didu 61 Hiep dinh vd cie khia eanh lien 
quan tdi thuong mai ciia quydn sd hiru tri tue 
(TRIPS ) quy dinh: "Cac thinh vidn phai quy 
dinh viec ip dung cic thii tuc hinh sir va cac 
hinh phat dd ip dung it nhat ddi vdi cac 
trudng hgp cd tinh gia mao nhan hieu hang 
hoa hoae xim pham ban quydn vdi quy md 
thuong mai. Cie bien phip chd tai theo quy 
djnh phai bao gdm ca phat tii hoae phat tien 
dii dd ngan ngira xim pham, tuong irng vdi 
mirc phat dugc ap dirng cho tdi pham ed mire 
do nghiem trgng tuong duong trong nhung 
trudng hgp thich hgp, cie bien phip chd tai 
ciing phai bao gdm ca viec bit giir, tieh thu 
va tieu buy hang boa xam pham va bit cii" vat 
lieu va cie phuong tien nao khic duge sir 
dung chii yeu dd thuc hien tdi pham. Cie 
thinh vidn cd thd quy dinh cic thii tuc hinh 
su va cic hinh phat ip dung cho eic trudng 
hgp khic xam pham quydn sd hiru tri tue, 
dac biet li trudng hgp ed y xam pham va 
xam pham vdi quy md thuong mai". 

Phip luat Viet Nam khdng cd cic quy 
dinh rieng vd thii tuc td tung hinh su thuc 
hien ddi vdi cic vi pham quydn sd hiru tri tue 
ma ip dung cic quy dinh chung ciia Bd luat 
Td tung Hinh su dd didu tra, truy to, xet xir 
cic tdi pham niy va Bd luat Hinh sir Viet 
Nam ciing da quy dinh eic che tii bao gdm 
ca phat tidn hoae phat tii ddi vdi cic hanh vi 
gia mao nhan hieu hang hoi trong tdi sin 
xuat, budn bin hang gia, eic hanh vi xam 
pham quydn tie gia va quydn sd hiru edng 
nghiep. Tuy nhien, so vdi yeu ciu tai Dieu 
14 vi Didu 61 ndi trdn thi pham vi truy ciru 
trich nhiem hinh su ddi vdi cie hinh vi xam 
pham quyen sd hiru tri tue theo eic quy dinh 
ciia Bd luat Hinh su cd hep hon, cu thd la, 
Dieu 14 yeu ciu hai yeu to.- cd y vd nhdm 
muc dich thifc/ng mgi, Didu 61 yeu ciu hai 
yeu td: cddnh gid mgo nhdn hieu hdng hod 
hodc xdm phgm hdn quyen vdi quy mo 
ttnfang mgi la dii dd cd the truy ciiru traeh 
nhiem hinh sir eae hanh vi lim gia nhan hieu 
hang hoi, xam pham quydn tic gia hoae xam 
pham quydn lien quan. Nhung hanh vi xim 
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pham quydn tie gia tai Didu 131 Bg luat 
Hinh su chi bi truy ciru trich nhiem hinh su 
khi: gdy hdu qiid nghiem trgng hodc dd bi xif 
phgt hdnh chinh ve mdt trong cdc hdnh vi 
quy dinh tgi Dieu ndy hodc dd bi ket dn ve 
tgi ndy, chifa dugc xod dn tich md cdn vi 
phgm; hanh vi sin xuat, budn bin hang gia 
tai Dieu 156 BLHS ehi bi truy ciru trich 
nhiem hinh sir khi: hdng gid tifong difang vdi 
sd lugng ciia hdng that cd gid tri td ba mifcfi 
trieu ddng den dudi mdt tram ndm mifai 
trieu ddng hodc dudi ba muai trieu ddng 
nhitng gdy hdu qua nghiem trgng hodc dd bi 
xif phgt hdnh chinh ve hdnh vi quy dinh tgi 
Dieu ndy hodc tgi mot trong cdc dieu J53, 
154, 155, 157, 158, 159 vd 161 ciia Bd lugt 
nay hodc dd bi ket dn ve mot trong cdc tdi 
nay, chifa dugc xod dn tich md cdn vi phgm; 
hanh vi xam pham sd hiru cdng nghiep tai 
Dieu 171 BLHS ehi bi truy ciiu trich nhiem 
hinh sir ndu thoa man cic yeu td: Vi muc 
dich kinh doanh vd gdy hdu qiid nghiem 
trgng hodc dd bi xd phgt hdnh chinh ve hdnh 
vi ndy hodc dd bi ket dn ve tdi ndy, chifa 
dugc xod dn tich md cdn vi phgm. 

2. Thuc tidn daiu tranh phdng ehdng 
toi xam pham quyen sd hUu tri tue hien 
nay tai Vief Nam 

Nhung nam gin day, qua eae phuong 
tien thdng tin dai ehiing vi cic nghien ciiu 
cho tha'y cic hanh vi vi pham quydn sd hiru 
tri tue ngiy mdt nhieu vi dien ra d khap cic 
nai, nhung theo sd lieu thd'ng ke ciia Tdng 
ciic Canh sit, Bg Cdng an, ciing nhu Cue 
Thd'ng ke tgi pham - Vien kidm sit nhan dan 
tdi cao, thi thay ring, sd lugng cic vu viec 
xam pham niy dugc phit hien, khdi td. truy 
to va xet xir hinh su khdng ding kd, va dac 
biet la chi bi xir ly ddi vdi cie tgi sin xuit, 
budn bin hang gii (Didu 156, 157, 158 
BLHS). Vi du, trong sd lieu dugc thd'ng ke 
dua ra tai Hdi nghi edng tic phdi hgp phdng 
ehdng san xuit. budn bin hang gii, xam 
pham quyen sd hiru tri tue td chire tai Hi Ngi 
ngay 08/09/2007 ciia Bd Cdng an thi, cdng 
an 43 dia phuong, trong 5 nam (2002-2007), 
lire lugng eanh sit dieu tra tdi pham kinh td 

phit hien 5.647 vu sin xuit, budn bin hing 
gia. Chi rieng trong nam 2006. thanh tra 
ehuyen nginh van hoi - thdng tin kiem tra 
20.414 CO sd kinh doanh dich vu van hoi da 
phat hien 5.647 eo sd vi pham. Cie doan 
kidm tra da eanh eio 519 eo sd, dinh chi boat 
ddng 289 eo sd. tam giir giiy phep kinh 
doanh 160 co sd. chuydn xir ly hinh su 9 
trudng hgp. Hoae theo sd lieu thd'ng ke ciia 
Cue thdng ke tdi pham - Vien kidm sit nhan 
dan tdi cao, thi ddi vdi Tgi sin xuit, budn 
bin hang gii; nam 2005 khdi to 7 vu vdi 7 bi 
can vi truy to 7 vu vdi 9 bi can; ddi vdi Tdi 
vi pham cic quy dinh vd xuit ban, phat hanh 
sich, bio, dia am thanh, bang am thanh, dia 
hinh, bang hinh hoae cic in phim khie: nam 
2005 khdi td 8 vu vdi 14 bi can vi truy td 7 
vu vdi 12 bi can. Cdn hiu nhu khdng ed .sd 
lieu thd'ng ke nao vd cic vu viec bi truy td 
theo Tdi xam pham quydn tie gia (Didu 131 
BLHS). Tdi \i pham quy dinh ve cip van 
bang bao hd quydn sd hiru cdng nghiep 
(Didu 170 BLHS) vi Tgi xam pham quydn sd 
hiru cdng nghiep (Didu 171 BLHS). Ba loai 
tdi pham nay duge coi li cic tdi chii ydu 
trong cic tgi xam pham sd hiru tri tue va cic 
quy dinh niy ciia Bd luat Hinh sir duge coi la 
cac quy dinh chinh dd bio ve quydn sd hiru 
tri tue theo yeu ciu eiia cic didu ude qud'c td. 

Qua thuc tien khdi td, truy td eung nhu 
cic thdng tin tren eic phuong tien thdng tin 
dai ehiing. cd the thiy rang, cic vi pham 
quydn sd hiru tri tue xiy ra nhidu hon nhung 
khd bi phit hien va khi bi phit hien thi 
thudng chi bi xir ly bang cae bien phip dan 
su hoae hinh chinh. Didu niy cung cd the 
ndi ring edng tic dau tranh phdng chd'ng tdi 
xam pham quyen sd hiiu tri tue hien nay kem 
hieu qua, khdng dip irng duge yeu ciu bao 
ve mgt cich hieu qui quydn sd hihr tri tue 
trude cae hanh vi xam pham ngiy mdt gia 
tang va didn ra phiic tap hon, eiing nhu trudc 
cic yeu ciu cip thiet khi Viet Nam tham gia 
vao cic didu ude qud'c td vd bao ve quydn sd 
hiiu tri tue trong tien trinh hgi nhap thuong 
mai qud'c te ciia minh. 

Thue tidn diu tranh chd'ng nhdm tdi 
pham thuge linh \uc sd hiru tri tue ndi chung 
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thudng rat phire tap vi ehii the ciia tdi pham 
hau hdt la nhung ngudi ed didu kien kinh te, 
trinh do chuydn mdn, ky thuat, tay nghd eao, 
am hidu nhiing linh vuc minh dang quin ly, 
mgt sd ngudi cdn ed ehiie vu, quydn ban 
nhat dinh, bdn eanh dd su biing nd eiia khoa 
hge, cdng nghe da tao ra nhidu thiei bi, edng 
eu, phuong tien pham tdi ngiy cang tinh vi 
ndn rat khd phit hien. Tdi pham xim pham 
quydn sd hiru tri tue da gay ra hoae de doa 
de'n thiet hai ndn kinh td ciia ci nude ciing 
nhu timg ITnh vuc, tirng nganh. Ngoii ra, Tdi 
pham xam pham quydn sd huu tri tue edn 
gay inh hudng den sire khoe va tinh mang 
eua con ngudi, tie ddng ddn ea edng ddng. 
Tuy nhien, trong qui trinh ip dung phip luit 
vi xir ly vdi nhdm tdi danh xam pham quydn 
sd hiru tri tue mi cu thd la eae tdi san xuat, 
budn bin hang gia cdn gap nhidu bat cap, 
khd khan. Cu the : 

- San xuat theo thdi vu, thudng khep kin 
tir khau sin xuit den khau tieu thu, boat 
ddng len liit, bi mat. Nhirng ngudi tham gia 
sin xuat, budn bin hing gia, xim pham 
quyen SHTT thudng Ii ngudi trong eiing gia 
dinh hoae ngudi than quen; 

- Tgi pham sin xuit hing gia, thuc hien 
hanh vi: sin xuat, budn bin cic loai hing 
hoi khdng dim bao chat lugng, tieu chuin, 
kidu ding, nhan hieu da dugc dang ky sin 
xuat, budn ban cic loai hing nhii kidu ding, 
nhan hieu eiia cac hang ndi tidng da dang ky 
ban quydn va duge bio hd; 

- Sir dung thii doan gian ddi bin hang gia 
cho ngudi tieu diing nhu gii hing that, nhim 
muc dich vu lgi. 

Trong nhirng nam gan day nhdm tdi 
pham vd xam pham quydn SHTT ngay cang 
tang. Mgt mat la do nhirng khd khan trong 
viec tidp can loai tdi pham nay nhu da trinh 
biy 0 tren, mat khic su gia tang nay do 
nhirng nguyen nhan co ban sau : 

- Thd nhd't Id: sin xuit, budn bin hing 
gia va xim pham quydn sd hiiu tri tue da tao 
ra sieu lgi nhuan Idi keo dugc nhidu ddi 
tugng lao ddng, tren nhidu dia ban vdi nhidu 
ITnh vuc khic nhau tham gia; 

- Thd hai Id: trong qui trinh hdi nhap, 
ngoai nhirng tic ddng tich cue gdp phan lam 
nen nhirng ket qua ding kd tren cie ITnh vuc 
chinh tri, kinh td, van hoi, xa hdi..., ehiing 
ta cdn tha'y phit sinh nhimg ydu td tidu cue 
do mat trii eiia ndn kinh td thi trudng tic 
dgng vao nude ta. Mat khie, cae mat hang 
ndi dia tuy rat da dang, phong phii va da cd 
ging cai tidn nhung thuc chat vin chua dip 
ling dugc nhu ciu cho ngudi tieu diing, trong 
khi thu nhap binh quan thap, gii hing hoa 
sin pham phuc vu sinh boat cao tao nen sir 
bat can ddi. Vi vay, ngudi tieu diing ddi liie 
phai chap nhan lira chgn nhirng san phim gia 
nhung miu ma, kidu ding cdng nghiep nhu 
that cd gii thanh thap. Diy la mdt trong 
nhiing nguyen nhan chinh din ddn sin xuit, 
budn bin hang gii va xim pham quydn sd 
hiru tri tue tdn tai va ngay cang md rdng quy 
md boat ddng; 

- Thd ba Id: phin Idn cae ehu sd ddi 
tugng sd hiru tri tue chua thuc sir chii y den 
viec bao ve quydn Igi ciia minh, chua cd y 
thiic cao trong viec dang ky bao hd nhan 
hieu hang hoi, sin pham cua tu duy, trong 
khi ngudi tieu diing trinh do va hidu biet vd 
tic hai eiia xam pham sd hiiu tri tue ddi vdi 
siic khoe, lgi ieh eiia cdng ddng cdn rat ban 
chd; 

- Thd tu Id: he thdng van ban phap luit 
vd nhdm tdi sd hiru tri tue ghi nhin eae hinh 
phat d mire do cdn qui nhe, chua phii hgp 
vdi thue td, chua dii sire ran de ddi tugng 
pham tdi, coi trgng hinh thirc xir ly bing 
hinh ehinh. Mat khie, su kdt hgp giiia cic eo 
quan thuc thi quydn sd hiru tri tue trong cdng 
tie diu tranh chd'ng sin xuat, budn bin hang 
gii cdn thie'u ddng bd va ehdng cheo; trinh 
do chuydn mdn, nghiep vu ciia phin Idn ddi 
ngu cin bd lam edng tie bao ve phip luat 
edn ban chd, dac biet trong cie linh vuc sd 
hiru tri tue, tai chinh, ngan hang, ehirng 
khoin, cdng nghe may tinh. Chd tai vd hinh 
sir ehi dugc ip dung vdi ca nhan, trong khi 
nhdm tdi vd sd hiru tri tue chii yeu la do td 
chirc vi vay khdng the truy cuu trich nhiem 
hinh sir vdi phip nhan duge. 
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3. Mdt so kien nghj nh^m sua ddi, 
hoan thien cac quy dinh cua Bg luat Hinh 
sir ve xam pham quyen sd huu tri tue 

Tir thuc tien kem hieu qui ciia cdng tie 
diu tranh phdng, chd'ng cic tdi xam pham 
quyen sd hiru tri tue, ehiing ta thay cin phai 
nhin nhan lai cic quy dinh vd cic tdi pham 
nay ciia Bg luat Hinh su. Nhu da ndi BLHS 
Viet Nam da hinh sir hoi diy dii cie hinh vi 
xam pham quydn sd hiru tri tue va quy dinh 
cae chd tii tuong ddi nghiem khie. dip iing 
ve CO bin yeu ciu eiia cic dieu ude qud'c te 
ma Viet Nam da tham gia hoae ky ket. Tuy 
nhien, eae quy dinh vd cie tdi xam pham 
quyen sd hiru tri tue vin cdn cie yeu diem 
din de'n thuc thi kem hieu qua vi khdng dip 
irng duge yeu ciu bao ve quyen sd bun tri tue 
mgt each diy dii. Day li mgt trong nhirng bit 
lgi ciia Viet Nam trong tien trinh hdi nhap 
thuong mai qude te eiia minh. Vi the, trong 
lin sira ddi Bd luat Hinh su sip tdi, ehiing ta 
cin nhin nhan rd cic ydu didm nay va cd 
hudng hoan thien cic quy dinh vd cac tdi xam 
pham quydn sd bun tri tue de dip ung dugc 
yeu ciu diu tranh phdng ehdng loai tdi pham 
nay trong thuc te vi eic yeu ciu ciia cic dieu 
udc qud'c td ma Viet Nam da tham gia hoae 
ky ket, cu thd la: 

Thiir nhat: cin ed su phan biet rd rang 
giira tdi sin xuit, budn bin hang gia (Dieu 
156 BLHS) va Tgi xam pham quydn sd biixi 
cong nghiep (Dieu 171). Hien nay. cic nha 
thuc thi phip luat chua phan dinh rd ring hai 
loai tdi pham nay, vi vay ddi vdi hanh \'i gii 
mao ve nhan mie, khdng biei ip dung didu 
luat nao dd xir ly cho ehinh xie. Didu niy la 
do dieu luat quy dinh cdn chung ehung, va 
lai chua cd van bin hudng din giii thich cu 
the' nen cich hidu chua dugc thdng nhit. 
Chinh vi vay, trong thue tidn, tit ea cic loai 
hanh vi tuong tu deu dugc truy td theo tdi 
san xuat, budn bin hang gii, ft khi duge truy 
to theo Tdi xam pham quyen sd htin edng 
nghiep. Hien nay, hai dieu luat tren ed nhung 
noi dung ehdng cheo. Cu thd nhu sau: 

Hang gia theo eic van ban hudng dan 
hien nay cd thd chia thinh 3 loai: 

- Hdng gid ve ndi dung: nghia la gia vd 
chit lugng, edng dung cua loai hang boa ma 
nd mang ten. Tuy nhien, hinh thirc. kieu 
ding, nhan mie la that, nhung chat lugng, 
cong dung khdng ed gii tri sir dung hoae gii 
tri sir dtrng khdng dung vdi ngudn gdc, ban 
chat tu nhien ciia nd; 

- Hdng gid ve hinh thifc: nghia li gii vd 
kidu ding cdng nghiep, nhan hieu hang 
hoi.. . nhung chit lugng, edng dung dugc 
dam bio nhu hang that; 

- Hdng gid cd ve hinh thifc vd ndi dung: 
nghia la cd ci hai ye'u td tren. 

Quan diem thd'ng nhit ehung cho ring, 
hang VI sin xuat, budn bin hing chi gia vd 
hinh thue chinh la hanh vi sir dung bat hgp 
phap kieu dang cdng nghiep, nhan hieu hang 
hoi quy dinh tai Dieu 171 BLHS, vi nen 
dinh tdi theo Didu luat niy vd tdi xam pham 
quyen sd huu cdng nghiep mdi ehinh xie. Vi 
vay, trudc mat, nen cd van ban hudng dan cu 
the ve phan biet hai loai tdi danh tren dd 
ngudi thue thi phap luat cd thd xir ly dugc 
cac hanh vi xam pham quyen sd hiru cdng 
nghiep mdt cich rd ring vi thdng nhit. Vd 
lau dai. khi sira ddi BLHS eung nen giai 
thich rd trong ngi dung eiia cic dieu luat dd 
trinh ehdng cheo khi ip dung. Tdt nhit la 
nen mieu ta rd ndi dung, diu hieu hing gii 
ngay trong ciu thinh ciia tdi sin xuit, budn 
bin hing gii. 

Thir hai: nhu trdn da phan tich, ehiing ta 
cin xay dung eic tdi danh vd xam pham 
quydn sd hiru tri tue sao eho phii hgp vdi cic 
yeu ciu ciia cic didu udc qude te ma Viet 
Nam da, dang hoae se tham gia ky kdt. Vi du 
nhu: can can nhic lai cic ydu td cin thidt dd 
truy ciru trich nhiem hinh su ddi vdi cic 
hanh vi xam pham quydn sd bun tri tue theo 
yeu ciu tai Dieu 14 Hiep dinh Thuong mai 
Viet Nam - Hoa Ky, cung nhu Dieu 61 Hiep 
dinh TRIPS. Nghia li, xam pham quydn nay 
ndu cd y vi nhim muc dich thuong mai hoae 
\di quy md thuong mai la cd the bi truy td 
rdi. chir khdng can phai gay hau qui nghiem 
trgng. da bi xir ly hinh ehinh hay da bi kei 
in rdi mdi truy ciru trich nhiem hinh su nhu 
BLHS Viet Nam hien hanh dang quy dinh. 
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Thur ba: hiu hei cie tdi xam pham 
quydn sd hiru tri tue ciia BLHS khdng quy 
dinh ro dinh lugng tdi thidu dd xir ly hinh su, 
ma ehi quy dinh ehung chung li: cic hanh vi 
vi pham chi bi xir ly vd hinh sir neu: gay hau 
qua nghiem trgng, da bi xir ly vd hinh chinh 
hoae da bi kdt in mi chua dugc xoi in. Tuy 
nhien, eho ddn nay chua ed van bin nio 
hudng din eu thd vd thd nao la hau qui 
nghiem trgng, nen viec xir ly edn gap nhidu 
khd khan. Dugc bidt hien nay Tda in nhan 
dan tdi eao dang chii tri, phdi hgp vdi Vien 
kidm sit nhan dan tdi cao, Bg Cdng an, Bd 
Tu phip, soan thio Thdng tu lidn tich hudng 
din truy ciiu trich nhiem hinh sir ddi vdi 
hinh vi xam pham quydn sd hiru tri tue. Tuy 
nhien, viec ban hinh Thdng tu chi la mgt 
giai phip tinh thd, vd lau dii, ehiing ta cin 
phai quy dinh rd ydu td dinh lugng vio ngay 

trong didu luit, de viec ap dung dugc thd'ng 
nhat vi rd rang. 

Thiir tu: theo quy dinh tai Didu 156 
BLHS vd tdi sin xuat, budn ban hang gia, thi 
chi nhung hinh vi kinh doanh hang gia cd 
gii tri tuong duong hang that tir ba muoi 
trieu ddng trd Idn, hoae dudi ba muai trieu 
ddng nhung phai giy hiu qui nghiem trgng, 
da bi xir ly hinh ehinh hoae da bi ket in ma 
chua dugc xoi in, mdi bi xir ly hinh sir. Tuy 
nhien, trong thue tidn it khi xay ra nhirng vu 
viec sin xuit hoae budn ban hing gia vdi sd 
lugng Idn nhu vay, ma thudng li sin xuat, 
van chuydn tidu thu nhd be, hang gia thudng 
d miic dudi ba muoi trieu ddng ndn rat khd 
dd ed thd xir ly vd hinh sir eae hanh vi nay. 
Vi vay, khi sira ddi Bd luat Hinh sir cung 
phii tinh ddn thue tidn nay dd xiy dung cac 
didu luat cho phii hgp. 

(Tiep theo trang 49 - Xdc dinh thiet hgi trong ...) 

ddn sif ve nhdn hieu ndm 2002 chi quy dinh 
mdt cdch khd chung chung vd rdt than trgng 
rang: "tren ca sd yen cdu ciia cdc ben vd 
xem xet cdc trifdng hgp ddc biet ddi vcfi cdc 
chi phi hgp phdp theo quy dinh cd lien quan 
ciia Vdn phdng Chinh phii, cdc chi phi hgp 
ly phdt sinh trong qua trinh ngdn cdn hdnh 
vi xdm phgm bao gdm nhdng chi phi lu/p ly 
phdt sinh trong qud trinh khdi kien hodc qud 
trinh ca quan nhd nifdc cd thdm quyen tien 
hdnh dieu tra vd thu thap ehdng cude ehdng 
minh bdt cif hdnh vi xdm phgm ndo cd the 
dugc tinh gdp vdo khodn tien bdi thifdng ". 

Tuy nhien, didu niy khdng ed nghia la 
mgi ydu ciu vd phi luat su trong cic vu kien 
ddi bdi thudng do quydn sd hiru cdng nghiep 
bi xam hai ddu dugc chap nhan ma phu 
thuge phan Idn vao tinh hgp ly ciia cic yeu 
ciu niy. Dd trinh sir lam dung, trong qui 
trinh xem xet yeu cau bdi thudng lien quan 

de'n phi luat su, cic Thim phin cd thd dinh 
gii sir hgp ly can eir vao mdt sd ydu td ed 
lidn quan nhu: 

- Mirc do phiic tap ciia vu viec; 
- Ndi dung, tinh chat ciia dich vu phip 

ly; 
- Uy tin, kinh nghiem va trinh do ciia 

Luat su tham gia vu kien; 

- Thdi gian vi cdng sire ciia Luit su sir 
dung dd thuc hien dich vu phip ly; thdi gian 
trung binh dugc cie Luat su sir dung dd giai 
quyet trong eic vu viec tuong tu; 

- Gii ea ciia dich vu tu van theo thi 
truong. 

Thdng qua viec danh gia tdng hgp cac 
yeu td tren, Tham phin cd thd xac dinh dugc 
mgt mirc phi hgp ly sao cho vira dam bao 
dugc tinh cin thidt, tinh xie thuc mi vin 
phii hgp vdi thdng le chung. 
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