
XAC DINH THIET HAI TRONG PHAP LUAT VE 

S6 HlJtJ CONG NGHIEP 

Nghien ciiu quy dinh phip luat cung 
nhu thuc tidn xir ly eic tranh chip 

ve bdi thudng thiet hai trong linh vuc sd huu 
edng nghiep ciia nhidu nude cho thay, phip 
luat vdi tu cich la khung phip ly dugc ip 
dung chung phin nao chi cd thd tao ra nhirng 
can cir ndn ting, edn kha nang thuc thi, khi 
nang xie dinh mdt cich eu thd cic yeu td lien 
quan nhim dua ra mdt phin quyet dim bao 
dugc tinh xie thue, hgp ly va edng bing, thoi 
man dugc muc dich eiia cic quy dinh phip 
luat lai la mdt vin de bet siic khd khan va 
ludn la thich thire cho hiu hei cic Thim 
phin. Vdn li mdt van dd hoc biia vi trim 
tugng nen cie nha lap phip cung nhu ngudi 
ip dung khdng mong dgi mgt su thd'ng nhat 
hoin toin trong viec dua ra cic phin quyei 
cung nhu kha nang xie dinh dung nhiing thiet 
hai phit sinh tir hinh vi xam pham quydn sd 
hiiu cdng nghiep. Thuc te hon, phip luat Viet 
Nam cung nhu cic nude da ed ging dua ra 
nhidu giii phip, nhidu kha nang, nhidu su lua 
chgn dd dua vao dd, Toa in cd thd linh boat 
xir ly cic tinh hudng nhim dua ra duge mdt 
phin quyet gin tuong irng vdi thiet hai thuc te' 
da xay ra va hgp ly cho cie ben. 

Didu 45 Hiep dinh lien quan den cie 
khia eanh thuong mai eiia sd hiru tri tue eiia 
Td cbiic Thuong mai the gidi (Hiep dinh 
TRIPs) da dua ra mdt co sd chung de xac 
dinh nhiing thiet hai cin duge bdi thudng 
cho ehu sd hiiu quydn khi cd hinh vi xim 
pham bao gdm: "cdc phi tdn, trong dd cd the 
bao gdm ed phi dai dien thich hap. Trong 
trifdng hap thich hap, cdc Tlidnh vien cd the 
cho cdc ca quan xet xif difgc quyen ra lenh 
thu hdi cdc khoan lai nhuan vdlhodc trd cdc 
khodn den bii thiet hai dd dn dinh trifdc, ke 

* Th.s Luat hge. Ban nghien ciru Phap luat Dan sir - Kinh 
te -Thuong mai. Vien Khoa hge Phap ly, EJd Tu phap 

Dinh Thi Mai Phumg' 

cd triffrtig hap ngifdi xdm pham dd thifc hien 
hdnh vi xdm pham khi khdng biet hodc 
khdng cd cdn cifdebiet dieu dd ". 

Phil hgp vdi ngi dung cd lien quan eua 
TRIPS, tai Didu 12 Chuong II Hiep dinh 
Thuong mai Viet Nam - Hoa Ky duge ky kei 
ngay 28/11/2001 ciing da ghi nhan mdt each 
tuong ddi rd ring cic can cii phip ly lim co 
sd eho viec xie dinh thiet hai do hanh vi xam 
pham quydn sd hiru cdng nghiep, gdm: 

- Khoan bdi thudng thoa dang dd den bii 
thiet hai ma ngudi ed quydn da phii chiu do 
hanh vi xam pham; 

- Nhirng lgi nhuan mi ngudi xim pham 
thu duge tir hinh vi xam pham nhung khdng 
duge tinh trong thiet hai thuc te; 

- Cie chi phi ciia ngudi ed quydn, trong 
dd cd thd bao gdm cic chi phi hgp ly thue 
luat su. 

Nhirng quy dinh eiia eae didu ude qud'c 
td, nhirng cam ket qud'c td ma Viet Nam da, 
dang tham gia ddng thdi nhiing kinh nghiem 
lap phip ciia cic qude gia d i ed ndn phip 
luat vd sd hiru tri tue lau ddi l i co sd dd Viet 
Nam xay dung nhirng quy dinh cu the vd 
nguydn tic, can cii phip ly eho viec xie dinh 
thiet hai do hinh vi xam pham quydn sd hiru 
cdng nghiep va didu nay da dugc thd hien 
trong Luat Sd hiru tri tue nam 2005. Ve 
nguyen tic xie dinh thiet hai, theo quy dinh 
tai Dieu 204 Luat Sd hiru trf tue Viet Nam 
2005 thi thiet hai do hanh vi xam pham 
quydn sd hiiu cdng nghiep dugc xie dinh 
tren CO sd eae tdn thai thuc te mi chii the 
quydn sd hiru cdng nghiep phai chiu do hanh 
vi xam pham quydn sd hiru edng nghiep gay 
ra gdm thiet hai vd vat chit vi tinh than. 
Trong dd: 

- Thiet hai vd vat chit dugc xie dinh, 
bao gdm: 
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+ Tdn thai vd tii sin, mire giim siit vd 
thu nhap, lgi nhuan; 

+ Tdn thai vd eo hdi kinh doanh; 
+ Chi phi hgp ly de ngan ehan, khic 

phuc thiet hai. 
- Thiet hai vd tinh than ehi xie dinh ddi 

vdi tic gii eiia sing chd, kidu ding cdng 
nghiep, thidt ke' bd tri, bao gdm: 

+ Tdn thai vd danh du, nhan phim, uy 
tin, danh tieng; 

+ Nhirng tdn thai khac vd tinh thin. 
Ve can cir xie dinh thiet hai, theo quy 

dinh tai Dieu 205 Luat Sd hiru tri tue nam 
2005, miic bdi thudng thiet hai do xam pham 
quyen sd hiru edng nghiep duge xie dinh dua 
tren cic can cii sau day: 

- Trong trudng hgp nguydn don ehirng 
minh duge hanh vi xam pham quydn sd hiiu 
tri tue da gay thiet hai ve vat chat cho minh 
thi ed quyen yeu ciu Toi in quyet dinh mire 
bdi thudng theo mdt trong cic can eir sau 
day: 

+ Tdng thiet hai vat chit tinh bing tidn 
cdng vdi khoan lgi nhuan ma bi don da thu 
duge do thuc hien hinh vi xam pham quyen 
sd huu tri tue, ne'u khoan lgi nhuan bi giam 
siit cua nguyen don chua dugc tinh vao tdng 
thiet hai vat chit; 

+ Gii ehuyen giao quyen sir dung ddi 
tugng sd huu tri tue vdi gia dinh ring bi don 
duge nguyen don chuydn giao quyen sir 
dung ddi tugng dd theo hgp ddng sir dung 
ddi tugng sd hiiu tri tue trong pham vi tuong 
ung vdi hanh vi xam pham da thue hien; 

+ Trong trudng hgp khdng the xie dinh 
dugc miic bdi thudng thiet hai vd vat chit 
theo cae can eir quy dinh tai didm a vi didm 
b khoan niy, thi miie bdi thudng thiet hai vd 
vat chat do Toa in an dinh, tuy thudc vio 
mire do thiet hai, nhung khdng qui 
500.000.000 ddng. ' 

- Trong trudng hgp nguyen don ehirng 
minh dugc hinh vi xam pham quydn sd huu 
tri tue da gay thiet hai vd tinh thin eho minh 
thi cd quydn ydu ciu Toa in quyei dinh miic 
bdi thudng trong gidi ban tir 5.000.000 ddng 

de'n 50.000.000 ddng, tuy thudc vio mire dg 
thiet hai. 

- Ngoii khoan bdi thudng thiet hai quy 
dinh tai khoan 1, khoan 2 Didu niy, ehu the 
quydn sd hiru tri tue cd quydn yeu ciu Toa 
in buge td chirc, c i nhan cd hanh vi xam 
pham quydn sd hiru tri tue phii thanh toin 
ehi phi hgp ly dd thue luat su. 

Tren CO sd nguyen tic va cic can ciJ xie 
dinh thiet hai ve sd huu cdng nghiep (vi sd 
hiiu tri tue ndi ehung) ciia Viet Nam, ed thd 
nhan thiy su ghi nhan hiu bet cic thiet hai, 
chi phi ed lien quan dii true tie'p hay giin tie'p 
nhu la nhiing thiet hai cin dugc bdi thudng 
trong trich nhiem eiia ngudi vi pham. 

Quy dinh vd trich nhiem bdi thudng 
thiet hai do quyen sd hiru cdng nghiep bi 
xam pham tai Luat Sd hiru tri tue da thd hien 
rd quan diem va sir nd luc ciia eic nha lap 
phip Viet Nam trong viec tidn gin hon de'n 
ranh gidi ciia nguyen tie bdi thudng toin bd 
tren CO sd ly luan ve mdi quan he nhan qui 
giira hanh vi xam pham va hau qui xay ra tir 
hanh vi dd. Di nguyen tae niy ed kha nang 
dugc thuc thi tren thuc td, phip luat ve sd 
huu tri tue eiia Viet Nam cin phii cd mdt he 
thd'ng quy dinh rd rang, minh bach, hieu qui 
ve cich xie dinh thiet hai do hanh vi trii 
phip luat xam pham quydn sd hiiu cdng 
nghiep gay ra. 

Theo quy dinh hien hanh ciia Luat Sd 
huu tri tue nam 2005 cd 4 phuong phip dd 
xie dinh thiet hai phit sinh do hanh vi xam 
pham quydn sd huu edng nghiep: 

(i) Phifang phdp tlu'f nhd't: xie dinh thiet 
hai thuc te ciia ngudi bi vi pham. 

Trong dd, thiet hai thuc te dugc tinh tren 
CO sd li sir tdng gdp eiia cic thiet hai thuc te' 
sau day: 

- Tdn thai ve tii sin; 

- Miic giim siit vd thu nhap, lgi nhuan; 

- Tdn thai vd eo hdi kinh doanh; 

- Chi phi hgp ly dd ngan ciian, khic 
phuc thiet hai. 

(li) Phifang phdp thd hai: xac dinh thiet 
hai tren co sd loi nhuan bi don thu duoc tir 
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hanh vi xam pham quyen sd hiru cdng 
nghiep. Theo dd. trong trudng hgp ngudi bi 
thiet hai khdng ehiing minh duge mire giam 
siit vd thu nhap, lgi nhuan thuc te ciia minh 
thi cd the yeu ciu bdi thudng thiet hai tren 
CO sd "Tdng thiet hai vdt chdt tinh hdng tien 
cdng vdi khodn lai nhuan md hi dem dd thu 
dugc do thifc hien hdnh vi xdm pham quyen 
sd hCfii cdng nghiep ". C1.1 the bao gdm: 

- Tdn thai \d tai sin eiia nguyen don; 

- Lgi nhuan ma bi don da thu dugc do 
thue hien hanh vi xam pham; 

- Tdn thai ve co hdi kinh doanh eiia 
nguydn don; 

- Chi phi hgp ly de ngan ehan. khac 
phuc thiet hai. 

(iii) Phifang phdp thif ha: xie dinh thiet 
hai tren co sd phi ehuyen giao li-xang hgp ly 
tuong ung vdi hinh \ i xam pham bi don da 
thue hien. 

(iv) Phifang phdp thd tif: xie dinh thiet 
hai theo luat dinh. Theo dd. trong trudng hgp 
khdng thd xie dinh duge miic bdi thudng 
thiet hai \i vat chit theo eic phuong phip 
tren thi mire bdi thudng thiet hai \d vat chit 
do Toa in in dinh. tuy thudc vao miic do 
thiet hai. nhung khdng qui 500.000.000 
ddng. 

Cic phucmg phip niy \e co bin la phii 
hgp vdi thdng le chung ciia qud'c te cung nhu 
quy dinh ciia hiu hei cic nude. Tuy nhien. 
bdi thudng thiet hai trong linh vuc sd hiru tri 
tue ndi chung va sd hii:u edng nghiep ndi 
rieng ludn li mdt vin dd phii:e tap khdng chi 
rieng ddi vdi Viet Nam ma ngay ea vdi 
nhirng qud'c gia ed he thdng bao hg sd hiru tri 
tue tien tien. Luat Sd hiiu tri tue Viet Nam 
mdi duge ban hanh va di vio cude sdng 
khdng lau (duge ban hanh ngay 12/12/2005 
va cd hieu lire tir ngay 01/07/2006). nhung 
trong qui trinh ip dung da phit sinh mdt sd 
bit cap. dac biet la \i xin de xie dinh lam 
sao cho dung, eho chinh xie nhit thiet hai do 
hanh \i trii phip luat xam pham quydn sd 
hiiu edng nghiep gay ra. Bdi vay. trong phin 
tie'p theo tdi se trinh bay mdt each tdng quit 

nhat cich xie dinh thiet hai trong he thd'ng 
phip luat sd hiru edng nghiep Viet Nam, 
ddng thdi dua ra kien nghi nham hoin thien 
eic ehe dinh hien hinh eiia phip luat Viet 
Nam vd quydn sd hiru tri tue, ma cu thd li ve 
xie dinh thiet hai do binh vi trai phip luat 
xam pham quyen sd hiru edng nghiep gay ra. 

1. Xac dinh thu nhap, lgi nhuan bi 
mat do hanh vi xam pham ciia ngudi nam 
quyen so hOru cdng nghiep 

Thu nhap. lgi nhuan bi mit la can cii 
quan trgng dd tinh toin thiet hai ciia ngudi bi 
\ i pham bdi tren thue te. Day la thiet hai co 
bin vi thudng la thiet hai Idn nhat cua 
nguyen don. Chinh vi vay. viec xie dinh mdt 
cich dung dan va diy dii nhiing tdn that tir 
thu nhap. lgi nhuan ciia nguydn don se la co 
sd giiip cho nguyen don cd khi nang dugc 
bdi thudng mgt each thoa dang va diy dii 
nhat trdn co sd ciia bdi thudng thiet hai ngoai 
hgp ddng. 

Theo khoin 1 Didu 18 Nghi dinh sd 
105/2006/ND-CP ngiy 22/9/2^006 hudng 
din thi hinh Luat Sd hiru tri tue Viet Nam 
2005 thi: tdn thai thu nhap, lgi nhuan tir 
quydn sd hiru edng nghiep dugc hidu la 
nhirng tdn thai tii': 

- Thu nhap. lgi nhuan thu duge do sir 
dung, khai thie true tiep ddi tugng quyen sd 
biixi tri tue; 

- Thu nhap. lgi nhuan thu duge do 
chuydn giao quydn sir dung ddi tugng quyen 
sd hiru tri tue. 

Tuy nhien. qua xem xet qua trinh ap 
dung can eii niy de xie dinh thiet hai trong 
boat dgng xet xir eiia nhidu nude cho thiy. 
khi nang xie dinh duge mdt cich xie thuc 
vi diy dii nhti-ng thu nhap. lgi nhuan bi mat 
ddi hoi kha nang ehirng minh rit Idn ddi vdi 
ngudi bi thiet hai \a do vay trd thanh mdt 
ginh nang ddi khi la qua sire. Ngoai ra, 
nghien ciiu ciia ehuyen gia nhidu nude eung 
eho thiy. ben eanh ginh niing \e nghia vu 
ehiing minh. khi xie dinh thiet hai theo can 
cii thii nhai. ngudi bi thiet bai cdn phai ddi 
mat vdi mdt sd trd nsai sau dav: 
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+ Thu nhit, trd ngai trong viec tinh toin 
nhung thiet hai trong trudng hgp ehii sd hiru 
sing che, kidu ding hay nhan hieu chua .sin 
sang dd chuydn giao li-xang; 

-t-Thii hai, tinh toin nhung thiet hai vd 
hinh va khdng mang tinh tai ehinh nhu danh 
tieng hay uy tin kinh doanh; 

-I-Tinh toin nhung thiet hai bdi sing che 
hay kidu ding dang trong qui trinh bio mat; 

-I-Cudi ciing. dd ehirng minh nhirng thiet 
hai thue te, ehii sd huu bude phii bgc Id cie 
vin de tii ehinh. lgi nhuan kinh doanh ciia 
minh. 

Nhu vay, bin than cie khd khan va 
phien toil mi ngudi bi thiet hai phii ddi mat 
khi ip dung can cir niy dd lam co sd eho 
viec xie dinh thiet hai da cho thiy day 
khdng phai liie nao eung li mgt lira chgn khi 
thi vi cd lgi ddi vdi chii sd hiru quyen. 

• Xdc dinh thu nhap, lgi nhuan hi 
mat tif viec su dung, khai thdc true tiep ddi 
tuong quyen sd huu cdng nghiep 

Day li nhirng khoan thu nhap. lgi nhuan 
nguyen don le ra ed the dat dugc trong qui 
trinh dua ddi tugng eiia quyen sd hiru edng 
nghiep vao sir dung trong hoat ddng sin 
xuit, budn bin, kinh doanh vi xuit khiu neu 
khdng cd hinh \ i xam pham xiy ra. 

Khoan 2 Didu 18 Nghi dinh 105/2006/ 
ND-CP ngay 22/9/2006 hudng din thue thi 
Luat Sd hiru tri tue Viet Nam 2005 hudng 
din cich xie dinh lgi nhuan bi giim siit do 
hanh vi xam pham theo cich "So sdnh trifc 
hep mifc thu nlidp. lai nhuan thifc te trifdc vd 
sau khi .xdy ra hdnh vi xdm phcmd. 

Tuy nhien, thuc te cho thay, viec xie 
dinh lgi nhuan bi sut giam ciia nguyen don 
do hanh \i xam pham khdng thd don giin ehi 
dua vio mgt phep so sinh thuin tuy nhu vay. 
De ed thd dam bio eho khi nang xie dinh 
mdt cich tuong ddi chinh xie vi diy dii 
lugng hing hoi nguyen don le ra bin dugc 
nhung da khdng bin duge do hanh vi xam 
pham. thi viec xie dinh thuc te phire tap hon 
rat nhieu ddi \'di mdt phep so sinh. 

Tham khao phip luat \ i thuc tidn xet xir 

ciia nhidu nude tren the gidi eho thiy. viec 
xie dinh lgi nhuan bi mit ciia nguyen don 
duge dua tren edng thiic ke toin co ban, 
theo dd: 

Lgi nhuan bi mat = (Sd lugng hang hoi 
khong bin dugc do hanh vi xam pham) x (lgi 
nhuan tren mdt don \i sin phim). 

Tat nhien, dd ip dung mdt eanh ehinh 
xie cdng thire niy trong tirng trudng hgp eu 
the cung khdng phii la mgt edng viec de 
ding. Thue tien xet xir eae vu vi pham ve 
sang ehe d Hoa Ky, ddi khi. lgi nhuan bi mit 
tir viec kinh doanh cac san pham khdng 
thuge ddi tugng dugc bao hd cung cd the 
dugc xie dinh nhu mdt thiet hai thue te eiia 
nguyen don'. Ben eanh dd. cic ye'u td nhu: 
sd lugng hang hoa khdng bin dugc do hinh 
vi xam pham hay lgi nhuan tren mdt don vi 
sin phim cung bi tic ddng true tiep vi giin 
tie'p bdi rit nhidu yeu td khie nhau. 

*l* Xdc dinh thu nhap, loi nhuan hi 
mdt tit viec ehuyen giao quyen su dung ddi 
tugng quyen sd hiiu cdng nghiep 

Thu nhap. lgi nhuan bi mit tir viec 
chuydn giao quyen sir dung ddi tugng quydn 
sd huu cdng nghiep ciia ngudi bi thiet hai se 
duge hieu li nhung thu nhap ma anh ta da cd 
thd nhan dugc tii' \ iee ehuyen giao quydn sir 
dung ddi tugng quydn sd hiiu edng nghiep 
eho mdt ben thu ba ndu khdng cd hanh vi 
xam pham. 

Tren thuc te. xiee xac dinh phin thu 
nhap, lgi nhuan bi mat tii' viec ehuyen giao 
quydn sir dung ddi tugng quydn sd hiru edng 
nghiep ciia ngudi bi thiet hai thi de hon viec 
xie dinh nhirng tdn thai ve eo hdi kinh doanh 
ciia anh ta. 

- Trong trudng hgp nguyen don da ky 
hoae da cd nhiing boat dgng thuc te dd tidn 
de'n ky kdt hgp ddng chuydn giao quydn sir 
dung ddi tugng quyen sd hiru cdng nghiep 
dugc bao hd vdi ben thu ba. sau dd. do hanh 
vi vi pham mi lam inh hudng de'n hop ddng 

' ••Intellectuie Properl)" - Hie Emaiuiel Law Outline 
Series - Margreth Barrett - Giao su luat Trudng Dai hge 
California. Nha .xuat ban .Aspen-New 'I'ork (2004). 
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da ky kdt gay thiet hai, bi don se phai bdi 
thudng phin gii tri hgp ddng giam so vdi gii 
tri ban diu, hoae toan bd gii tri hgp ddng 
(trir di cie khoin ehi phi nguydn don phii bd 
ra) neu hgp ddng bi buy hoin toan. 

- Trong trudng hgp thuc te nguyen don 
chua tidn hanh ky ket hgp ddng chuydn giao 
vdi ben thii ba, thi viec cd hay khdng nhirng 
thu nhap, lgi nhuan tir viec chuydn giao ddi 
tugng quydn sd hiru edng nghiep se duge xie 
dinh tren co sd nhirng yeu td lien quan, ed 
thd bao gdm: 

-I- Nhu ciu ciia thi trudng vd ddi tugng 
duge bio hd vi danh sich nhung khich hing 
tidm nang; 

+ Tinh chit va nhung thinh edng thuong 
mai da duge khing dinh tren thi trudng eiia 
ddi tugng chuydn giao; 

+ Khoin tien mi ben nhin li-xang khie 
trudc dd da chap nhan tri cho chii sd huu 
hoae tra cho nhung li-xang tuong tu; 

-I- Miic do vi tinh chat eiia hanh vi xam 
pham quydn sd huu cdng nghiep va mdi 
quan he, miic dg anh hudng ciia hinh vi dd 
ddi vdi boat ddng va gia tri chuydn giao ddi 
tugng duge bao hd. 

2. Cach xac djnh Igi nhuan bait hop 
phap thu dugc tir hanh vi vi pham ciia 
ngudi vi pham quyen sd huu cdng nghiep 

Xie dinh lgi nhuan thu duge ciia bi don 
tir hinh vi vi pham la mdt phuong thire 
truydn thdng de xie dinh trich nhiem bdi 
thudng eho doanh thu bin hang ciia nguyen 
don bi mit bdi hanh vi vi pham. 

Trong quy dinh ciia Luat Sd hiru tri tue 
2005 Viet Nam. lgi nhuan thu dugc eiia bi 
don se dugc sir dung lam can cu dd xie dinh 
thiet hai trong trudng hgp thu nhap thue te bi 
mit eiia nguyen don khdng thd hoae khd xie 
dinh dugc. 

Cd thd thiy xie dinh lgi nhuan thu dugc 
tir hanh vi xam pham ciia bi don thi dd hon 
viec xie dinh lgi nhuan bi mit ciia nguyen 
don bdi tinh thuc td eiia nd. Neu lgi nhuan bi 
mat ciia nguyen don dugc xac dinh dua tren 
sir gii dinh, su phdng doan thi lgi nhuiin thu 

dugc eiia bi don tir hinh vi xam pham lai la 
mdt thue td da xiy ra vi ehiing ta cd nhieu 
can cir hon dd xie dinh khoin tidn nay. 

TbiJc te eung nhu quy dinh eiia nhieu 
nude eho thiy ed nhidu cich dd xie dinh lgi 
nhuan thu duge ciia bi dem tir hanh \i xam 
pham va mdi each ed thd lai eho ra nhiing 
kdt qua khae nhau tuy thuge quan didm phip 
ly eiia mdi qude gia vi cic luat ed lien quan 
nhu luat thue, luat kd toin. Tuy nhien, cd hai 
cich xac dinh ehung duge Thim phin nhidu 
nude thira nhin phd bien la: 

- Cich xie dinh thii' nhat: 
Lgi nhuan bit hgp phap ciia ngudi vi 

pham = (Lgi nhuan tren 1 don vi sin phim vi 
pham) X (Sd lugng bang hoi vi pham bin ra). 

- Cich xie dinh thir hai: 
Lgi nhuan eiia bi don = (Doanh thu tir 

sin phim vi pham) - (Chi phi). 

Viec xie dinh khoang thdi gian dd tinh 
lgi nhuan cua bi don trong sudt qui trinh vi 
pham ciing rat quan trgng bdi nd anh hudng 
trtJc tie'p ddn viec xie dinh tdng lgi nhuan bi 
don thu dugc tir binh vi xam pham dd bdi 
thudng cho nguyen don. 

- Nhin chung giai doan tinh toan keo dai 
sudt thdi gian \ i pham kd tir khi cd hinh vi 
xam pham eho den thdi didm chim diit hanh 
vi xam pham. 

- Tuy nhien. didu ding luu y li ne'u 
trong khoing thdi gian vi pham, bi don cd 
vii nam thua Id vi vai nam thu dugc lgi 
nhuan thi thuc td xet xir cae nude cho thay 
bi don se khdng dugc hudng su bii Id tir 
nhirng nam cd lgi nhuan, phai tinh eho 
nguyen don bit eu' khoan lgi nhuan nao 
duge lim ra trong bit cir nam nio tren bat 
cir sin phim vi pham nao bin ra va thu 
dugc lgi nhuan bdi le ngay ea trong trudng 
hgp bi don khdng thu dugc lgi nhuan thi 
thue td anh ta da \i pham va lam inh hudng 
ddn ddc quydn ciia ngudi chii sd huu, ngugc 
lai. neu ed bit eir khoan lgi nhuan nio tren 
sin phim ed chua yeu td vi pham thi dd deu 
la nhung lgi nhuan bit chinh. 
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3. Xac djnh chi phi ehuyen giao li-
xang hgp ly 

Nhin ehung, cich tinh toin niy thudng 
duge ip dung trong trudng hgp lgi nhuan bi 
mat eiia ngudi bi thiet hai la qui khd dd ed 
the tinh toin mgt cich cu thd va chinh xie 
hoae trudng hgp chii sd huu quyen chua timg 
cd hanh vi khai thie thuong mai tren ddi 
tugng dugc bao hd. Theo nhan dinh ciia cic 
Thim phin My thi viec tinh toin thiet hai 
phai bdi thudng thdng qua phuong phip xie 
dinh chi phi chuydn giao li-xang la mgt cich 
tinh toin khi thi hon la tinh lgi nhuan eiia bi 
don hay thiet hai thuc tdciia nguyen don." 

Ddi vdi sing ehe' thi chi phi li-xang hgp 
ly la khoan tien mi mdt khach hing tiem 
nang sin sing tra eho mdt li-xang dd sin 
xuai, sir dung, bin hoae nhap khau sing che 
dugc bao hd va chii sd hiru sing ehe' sin sing 
chap nhan tai thdi diem xiy ra hinh vi xam 
pham. 

Ddi vdi cic ddi tugng thudc quydn sd 
hiru edng nghiep khie thi phi chuydn giao li-
xang hgp ly li khoan tien mi mdt khach 
hang tiem nang sin sing tra eho mdt li-xang 
de sir dung ddi tugng dugc bao hd va ehu sd 
hiru sang ehe' sin sing chap nhan tai thdi 
diem xay ra hanh vi xam pham. 

Nhin chung, dd xie dinh duge khoin phi 
chuydn giao li-xang hgp ly, thuc td, Thim 
phin phai xem xet vi can nhae rit nhidu eae 
ye'u td tic dgng eung nhu cic hge thuyet 
kinh te, tai ehinh, ke' toin ed lien quan dd 
phan tieh timg tinh hudng eu thd cho phii 
hgp. Qua nghien ciru vi tham khao thue tidn 
ap dung eae edng cu phan tich trong viec xir 
ly cae trudng hgp tuong tu, nhin ehung, ed 
the tdng hgp mdt loat eic ye'u td cd inh 
hudng true tiep de'n qua trinh xie dinh phi 
chuydn giao li-xang cung nhu khi nang tie 
ddng eiia nd ddn viec tang hay giam ty le phi 
li-xang trong tirng trudng hgp cu thd. Cie 
yeu td dd cd thd bao gdm: 

Koelemay, •"Moneytary Relief for Trademark 
Infringement under the Lanham Act". 72 Trademark 
Rep. 458, 542(1982). 

- Khoin tidn mi ben nhan li-xang khie 
trudc dd da chip nhan tri cho ehii sd hiai 
hoae tra cho nhirng li-xang tuong tu; 

- Ty le lgi tire dugc tri hoae nhirng 
phuong phip dugc eic chii thd khac sir dung 
dd tinh lgi tire trong nhirng tinh hudng tuong 
tu; 

- Khoin tidn hgp ly ma ngudi chuydn 
giao va ngudi nhan li-xang sin sang ddng y 
tren CO sd thdi gian da vi pham neu hai ben 
cd thien chi vi nd lue dd dat tdi mdt thoi 
thuan; 

- Nang lire sin xuit. khi nang marketing 
eiia chii sd hiru vi mong mudn ciia anh ta 
trong viec cip li-xang ddi \'di ddi tugng dugc 
bio hg; 

- Mdi quan he thuong mai giua ngudi 
chuydn giao \a nhan chuydn giao li-xang; 

- Tinh chit va pham \ i ciia li-xang; 
- Thinh cdng thuong mai da dugc xae 

dinh eiia ddi tugng chuydn giao vi ddi vdi 
sing chd thi nhirng lgi nhuan dat dugc hoae 
ehi phi ma ngudi nhan li-xang cd the tiei 
kiem duge (tinh tren binh quan mdt san 
phim) khi sin xuit. bin, sir dung hoae nhap 
khiu sing che duge bao hg; 

- Thdi ban hieu luc cdn lai ciia van bing 
bao hd; 

- Tie ddng ciia viec bin loai hang sin 
xuat theo sing che ddi vdi cic loai sin phim 
hoae dich vu khic ciia ngudi duge cip li-
xang; 

- Mire do va thdi gian dien ra hinh vi 
xam pham quydn sd hiru cdng nghiep ciia 
ngudi vi pham; 

- y kien ciia cic ehuyen gia ehuyen 
nginh. 

Cd thd ndi phuong phip xie dinh thiet 
hai thdng qua viec xie dinh phi chuydn giao 
li-xang hgp ly la mdt phuong phip phd bien 
va hay dugc lira chgn dd ap dung trong eae 
vu tranh chap ve vi pham quyen sd hiru cdng 
nghiep bdi tinh khich quan ciia nd trong 
trudng hgp khdng thd ehirng minh duge thiet 
hai thuc td bi mit ciia nguyen don hay lgi 
nhuan eiia bi don. Tuy nhien, ndu nhu Uu 
diem ciia phuong phap nay la khac phuc 
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duge nhirng khd khan trong viec ip dung eic 
phuong phip khic thi ban thin nd, ngoai 
viec dam bio mdt lgi ich tdi thidu nhit eho 
ngudi bi thiet hai, phin Idn, lai trd thanh gia 
dd cho nhirng ngudi vi pham tren thuc td bdi 
tinh thoa hiep, ndu khdng cd co chd bdi 
thudng trirng phat kem theo. 

- Thir nhai, khi xie dinh thiet hai theo 
phi chuydn giao li-xang hgp ly, ngudi vi 
pham ddi khi edn nhin duge nhirng lgi ieh 
ma mgt ngudi nhan chuydn giao li-xang binh 
thudng \'a hgp phip eung khdng ed dugc 
nhu: khdng phai ddng thue chuydn giao, 
khdng bi ring buge trudc li-xang hay gap 
phii riii ro khi van bing bio hd sing ehe hay 
kidu ding khdng ed hieu lue hoae ddi tugng 
chuydn giao khdng mang lai nhidu lgi ieh 
kinh te trong qui trinh sir dung. 

- Thii hai, ngudi vi pham trong mgt vu 
tranh chip vd vi pham quydn sd hiru edng 
nghiep cdn cd eo may giinh duge thang lgi 
trong vu kien va khdng phii bdi thudng. 
Didu nay khidn cho mdt ngudi kinh doanh 
biei can nhic se ludn chgn giai phip vi pham 
thay vi nhan chuydn giao li-xang mgt cich 
hgp phip bdi ndu hanh vi xam pham khdng 
bi phit hien hay tuy bi phit hien nhung 
ngudi bi thiet hai khdng thanh edng trong 
viec ehiing minh thi anh ta eung ,se khdng 
phai bdi thudng. Nguge lai, neu nguyen don 
thinh cdng trong viec ehirng minh hinh vi 
xam pham eiia ngudi vi pham thi anh ta cung 
khdng cd gi dd mit ngoii khoan phi chuydn 
giao li-xang thdng thudng vdi nhirng lgi ich 
ma ngay ci khi nhan chuydn giao li-xang 
hgp phip anh ta eung khd cd thd dat duge. 

Nhu vay, khd ed thd coi phuong phip 
xie dinh thiet hai nay li tdi uu khi mdt mat 
nd khdng dii manh dd cd thd ngan cin su vi 
pham, mat khie, lai li didm tua eho nhiing 
ngudi vi pham cd thd khai thie vi lgi dung 
khi hanh vi xam pham bi phit hien. 

4. Xac djnh nhiing tdn that ve tai san 
ciia ngudi bj thiet hai 

Khii niem "tdn thai vd tai sin" duge quy 
dinh trong Didu 24 Luat Sd hiru tri tue Viet 
Nam dugc hidu la miic do giim siit hoae bi 

mit ddi vdi gii tri tinh duge thinh tidn cua 
ddi tugng quydn sd bun tri tue dugc bao hd. 

De xie dinh gii tri bi mat, bi giim siit 
ciia tii sin sd hiru tri tue bi xam pham, trudc 
hdt, chung ta cin dinh gii tai sin bi xam hai, 
sau dd se so sinh gii tri tai sin dd tai thdi 
didm trudc vi sau khi cd hanh vi vi pham. 
Cie phuong phip dinh gia tii sin sd hiru trf 
tue hien nay dang duge ip dung phd bie'n cd 
thd la: 

*l* Phuang phdp dinh gid tdi san sa 
hitu tri tue theo thi trudng 

Diu gia ed le li phuong phip don thuan 
nhai dd xie dinh gii tri thi trudng eua mdt 
tii sin sd huu tri tuc. Thdng thudng, gii cao 
nhat dugc tra se phin inh gii tri thi trudng 
eiia edng nghe mi khdng cin sir dung bat cii 
phuong phip dinh gii nao khic. 

Ben eanh boat ddng diu gii, \iec dinh 
gia tii sin sd huu tri tue theo gii thi trudng 
thudng dugc tidn hinh dua tren eo sd phin 
tieh gii eiia cic tii sin tri tue tuong tu da 
giao dich thinh cdng hoae dang mua, bin 
tren thi trudng vao thdi didm dinh gia hoae 
gin vdi thdi didm dinh gii. 

Tuy nhien. dd eho mdt kei qui xie thuc, 
phuong phip niy phii duge ip dung trong 
mdt he thd'ng eic didu kien cin va dii sau 
day: 

- Thu nhai. dd ip dung thinh cdng 
phuong phip dinh gia theo thi trudng, chung 
ta cin ed diy dii thdng tin vd cic giao dich 
tuong tu trude dd nhu: thdng tin vd didu 
khoin hgp ddng. pham vi \ a miic phi ehuyen 
giao eung nhu mdi quan he thuong mai giira 
eic ben trong giao dich. 

- Thii' hai, viec dinh gia phii duge thuc 
hien trong mdt thi trudng nang dgng \'di cac 
giao dich va tii sin sd huu edng nghiep da 
dang dd cd thd so sinh. 

Trong mdi linh vuc, vdi nidi ddi tugng 
chuydn giao, cin phii cd nhung giao dich 
tuong tu trude dd lim eo so dd so si'iih va ddi 
ehieu. Trong didu kien cua Viet Nam, vdi 
mdt thi trudng vd chuydn giao edng nghe edn 
don dieu, han ehe thdng tin va chua phat 
tridn hoan thien thi nhung giao dich nhu vay 
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la chua nhidu va nhiing giao dich didn hinh, 
mang tinh chuin ding tin cay ed thd lay lim 
CO sd dd so sinh xie dinh gii lai eing hidm 
cd. Cd the thay didu niy qua hang loat cic 
giao dich li-xang duge dang ky tai Cue Sd 
hiru tri tue Viet Nam khi ma gii chuydn giao 
dugc ghi nhan trong hgp ddng thudng la gii 
ao, cd trudng hgp gii chuydn giao chi la 01 
dd-la. Vi vay, viec ip dung phuong phip 
dinh gii niy trong hoin einh Viet Nam cd 
the nhan dinh la cdn nhidu ban chd. 

• Phuang phdp dinh gid theo chi phi 
Dinh gii theo ehi phi li phuong phip 

dinh gii dua trdn tdng chi phi qui khii da 
phat sinh trong qui trinh tao dung vi phit 
tridn tai sin tri tue hay chi phi thay the cin 
ed de dua gii tri tii sin tri tue den trang thii 
hien tai, bao govt}: ehi phi phan tieh, nghien 
cijfu, bao hd, quing eio, tidp thi, truyen 
thdng lien quan de'n sing ehe, giai phip hiru 
ich, kieu ding, nhin hieu, ten thuong mai, bi 
mat thuong mai hay ehi din dia ly la ddi 
tugng dinh gii. Tdng ehi phi xie dinh se 
dugc coi la gii tri eiia tai sin tri tue dd. 

Tuy nhien, dd thuc hien thinh cdng 
phuong phap niy thi du lieu vd hoat dgng 
nghien ciru, diu tu va ehi phi phii diy dii va 
minh bach. Ngoii ra, qui trinh dinh gii ciing 
can xem xet den cie ye'u to cd khi nang tic 
dgng. Cic yeu to dd ed thd la: 

- Sir giam gii tri va lac hau ve chirc 
nang ky thuat cung nhu sir Idi thdi so vdi thi 
hieu ngudi tieu diing. Yeu to niy cd tic ddng 
dac biet trong linh vuc sing che, giai phip 
hiru ich, kieu ding hay bi mat thuong mai la 
cae thdng tin ky thuat khoa hge... 

- Thdi ban edn hieu lire ciia van bing 
bao hd ddi vdi eae ddi tugng duge bio hd 
theo he thd'ng van bing bio hd. 

Phuong phip dinh gii theo ehi phi 
thudng duge ip dijng trong nhirng trudng 
hgp khdng cd dii didu kien vi thdng tin de cd 
the dinh gii theo gii thi trudng hoae theo thu 
nhap. Trong didu kien ciia Viet Nam. ed le 
phucmg phip niy se thuan lgi va phii hgp dd 
ap dung bdi cich dinh gii nay tuong ddi don 
gian, khdng ddi hdi tinh ehuyen mdn qui 

eao hay phu thuge nhieu xao ngudn thdng tin 
ciia thi trudng. 

• Phuang phdp dinh gid theo thu 
nhap 

La phuong phap dinh gia dua tren co sd 
chuydn ddi cic ddng thu nhap rdng trong 
tuong lai cd the nhan dugc tir xiee khai thie 
tai san tri tue thinh gii tri vdn hien tai ciia 
tai sin cin dinh gii. 

Phuong phip nay tap trung vio viec 
danh gii khi nang sinh lgi ciia tii sin tri tue. 
Nguyen ly eo bin la gii tri ciia tai san tri tue 
cd thd do dugc bang gii tri hien tai ciia lgi 
nhuan rdng vdi gia dinh la tai sin tri tue ed 
the tao ra thu nbap.Pbuong phip niy duge 
thira nhan rdng rai li ding tin cay trong dinh 
gia tai sin tri tue'. 

Tren thd gidi hien nay. ngudi ta cdn dua 
ra nhidu md hinh dd xie dinh gii tri ciia mdt 
tii sin sd hiru tri tue. Tuy nhien, tren day la 
nhung phuong phip phd bicii nhit vi cd thd 
dugc ip dung cho bit cu ddi tugng nio ciia 
quydn sd huu cdng nghiep. Phu thuge vao 
ddi tugng cin dinh gii va nhiing thdng tin 
lien quan cd dugc. ngudi ta cd the lua chgn 
mgt phuong phip phii hgp sao eho viec dinh 
gii dat dugc kdt qua xie liuic nhat trong mdi 
trudng hgp eu the. 

5. Xac dinh nhung ton that ve co hoi 
kinh doanh ciia ngudi bi thiet hai 

Thiet hai do mit eo hdi kinh doanh la 
nhirng thiet hai tuy chua thuc te xiy ra, 
nhung chae chin se xay ra bdi hinh vi xam 
pham. Ngudi bi thiet hai sc mit di nhung eo 
hdi thu lgi tir \iec khai ihac. sir dung hoae 
kinh doanh ddi tugng quyen sd hiru edng 
nghiep do gii tri ciia ddi tugng quydn khdng 
cdn nira hoae bi giim sin bdi hinh vi xam 
pham. 

Cich dinh nghia nhirng tdn thai \d eo 
hdi kinh doanh ve co bin cung tuong tu vdi 

Hang nam. Tap ehi BusinessWeek phdi hgp vdi 
Interbrand de' tinh toim va ,\ep hang 100 thuong hieu 
cd gia tri nhat loan cau. Phuang phap ciia hg ve co 
ban la kei hgp chiet khau ddng iicn tirong lai ve hien 
tai (DCF) vdi nghien ciru lieu dimg. 
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nhirng tdn that do miic giam siit thu nhap, lgi 
nhuan ciia nguydn don bdi suy eho eiing, 
ehiing ddu l i nhirng tdn that vd thu nhap vi 
lgi nhuan ciia ngudi bi thiet hai. Do vay, 
each xac dinh vd nguyen tie li gidng nhau. 
Tuy nhien, ranh gidi dd phin biet giira hai 
loai thiet hai niy ehinh li van dd thdi gian. 
Tdn thit do mire giam siit thu nhap, lgi 
nhuan duge quy dinh tai diem a khoan I 
Didu 204 Luat Sd hiiu tri tue 2005 li nhirng 
thiet hai mang tinh qui khii vi hien tai. Cdn 
tdn that vd eo hdi kinh doanh la nhiing thiet 
hai tuy cd ciing ban chit nhung mang tinh 
tuong lai. 

Cd the thiy, trong ITnh vuc sd hiru tri tue 
ndi chung va sd hiru cdng nghiep ndi rieng, 
ndu viec xie dinh nhirng lgi nhuan, thu nhap 
duge cho ring chae chin nguyen don se thu 
duge ndu khdng cd hanh vi xam pham xiy ra 
da la didu hdt sire khd khan va phiic tap thi 
viec xie dinh nhirng tdn thit se xiy ra trong 
tuong lai edn khd khan ban gip nhidu lin bdi 
tinh gii dinh ciia nd. Didu nay, phin Idn dat 
ginh nang ciia trich nhiem chung minh len 
vai ngudi bi thiet hai. 

Nhu vay, phip luat ehi quy dinh co sd vi 
quy dinh quyen, cdn viec anh cd thuc hien 
duge quydn dd hay khdng lai hoin toin phu 
thudc kha nang. Nguydn don trong mdt vu 
kien ddi bdi thudng thiet hai do quydn sd 
hiru cdng nghiep bi xam pham hien nay theo 
Luat Sd huu tri tue Viet Nam 2005 cd rit 
nhieu co hdi dd dugc ehiing minh vi dd dugc 
bdi thudng, bao gdm ea nhirng thiet hai true 
tie'p va giin tiep, thiet hai trong qua khir, 
hien tai va tuong lai, midn li anh cd dii kha 
nang dd chung minh tinh thuc te' vi mdi quan 
he eiia thiet hai dd vdi hanh vi xam pham. 

6. Xac djnh chi phi ngan ehan, khdc 
phuc thiet hai 

Chi phi hgp ly dd ngan ehan, khie phuc 
thiet hai theo hudng din tai Didu 10 Nghi 
dinh sd 105/2006/ND-CP ngay 22/9/2006 
bao gdm: ehi phi eho viec tam giir, bao quin, 
luu kho, luu bai ddi vdi hing hoi xim pham; 
ehi phi thuc hien cie bien phip khan cip tam 
thdi; ehi phi hgp ly dd thud dich vu giam 

dinh, ngan ehan, khic phuc hanh vi xam 
pham quydn va chi phi cho viee thdng bio, 
cii ehinh tren phuong tien thdng tin dai 
ehiing lien quan den hinh vi xam pham. 

Nhin chung, ed thd phan chia cac chi phi 
trdn thinh ba loai: 

(i) Chi phi ngan ehan va ban ehe thiet 
hai; 

(ii) Chi phi td tung; 
(iii) Chi phi dd khic phire thiet hai. 
••• Chi phi ngdn ehan vd han che thiet 

hai 
Cie chi phi ngan ehan hinh vi xam 

pham va ban chd thiet hai xiy ra bao gdm 
cie ehi phi eho viec tam giir, bao quan, luu 
kho, luu bai ddi vdi hing hoi xam pham; chi 
phi dd thud dich vu giim dinh. 

Nhin chung, bit cir chi phi nao thuc te 
phit sinh trong qui trinh tien hinh cae bien 
phip cin thiet nham ban che, ngan ehan 
hinh vi xam pham vi thiet hai xay ra ddu cd 
thd dugc xem xet bdi thudng trong mdi quan 
he nhan qui vdi hinh vi xam pham. Tuy 
nhien, ben eanh tinh thuc td thi tinh hgp ly la 
mdt nhan to quan trgng dd gidi ban miic bdi 
thudng. Thue te, trong nd lire nhim ngan 
ehan va ban che hau qua tir hanh vi xam 
pham, chii sd hiru quydn cd thd da tidn hanh 
ciing liie nhidu bien phip khic nhau, ddng 
thdi phai ginh chiu nhirng chi phi phat sinh 
cd lien quan. Mac du vay, thdng thudng, ehi 
nhirng ehi phi duge eho la can thidt va dugc 
xuit trinh tren co sd hoa dcfn, chung tir hgp 
phip mdi duge xem xet dd bdi thudng. 

Thdng thudng. tinh hgp ly ciia cie chi 
phi se dugc can nhae trong tirng hoan eanh 
eu thd phu thudc vio nhirng ydu td khich 
quan, chii quan vi khi nang ehiing minh ciia 
cic duong sir. 

• Chi phi td tung 

Chi phi td tung la nhirng chi phi phat 
sinh trong sudt qui trinh duong su tham gia 
td tung va tidn hinh cae thii tuc phip ly can 
thiei theo quy dinh ciia luat td tung dd thuc 
hien cic quydn va nghla vu ciia minh cd the 
bao gdm; chi phi thue hien cac bien phap 
khin cap tam thdi vi ehi phi giam dinh. 
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Cie ehi phi nay thdng thudng dd dang 
dugc chip nhan xie dinb dd bdi thudng nhu 
thiet hai phit sinh bdi tinh thue te vi cin 
thie't eua nd da duge Toa in xem xet trong 
qua trinh dua ra quyet dinh ip dung cic bien 
phip khin cap tam thdi hay quydi dinh trung 
ciu giim dinh. Tuy nhien trong trudng hgp 
duong su tu trung ciu giim dinh thi ehi phi 
dd cung chi duge xem xet bdi thudng tren co 
sd tinh cin thiei, tinh thuc te vi sir hgp ly. 

Tai Hoa Ky, ben thing kien trong eic vu 
an ve quydn sd hiru cdng nghiep bat kd li 
nguyen don hay bi don ddu ed thd dugc xem 
xet bdi thudng toin bg chi phi phit sinh 
trong sudt vu kien bao gdm: cic chi phi dieu 
tra, thu thap ehirng eir hay ehi phi di lai. 

Vi du: Trong vii Cdng ty Calvin Klein 
kien Tap dodn Cdng nghiep thdi trang tai 
bdn dn sd 221 USPQ 81 (D.C.N../ 1982), 
nguyen dan cung dd difoc hifdng bdi thifdng 
ddi v(fi tdt cd cdc chi phi hgp ly lien quan 
den qiid trinh khdi kien hdnh vi .xdm pham 
bao gdm: chi phi di led, chi phi dieu tra, cdc 
chi phi dich vu vdn phdng vd phi lugt sif. 

K* Chi phi dekhdc phuc thiet hai 
Nham khdi phuc uy tin ciia ngudi bi vi 

pham va hieu dinh nhirng quing eio gay 
nham lin eiia ngudi vi pham ndu ed. Ngudi 
ed hanh vi xam pham quydn sd hiru cdng 
nghiep ed thd bi Toa in yeu ciu thuc hien 
mgt chien dich quing eio nhim khic phuc 
sir nham lin hoae lira ddi khich hang do 
hanh vi xam pham luat ciia minh gay ra hoae 
phai bdi thudng cic ehi phi quing eio thuc 
te hoae du tinh nhim khic phuc thiet hai gay 
ra cho chii sd hiru quydn. 

De xie dinh miic chi phi hgp ly eho viec 
thdng bao, quing eio cii chinh tren cic 
phucmg tien thdng tin dai ehiing lien quan 
den hanh \ i xam pham vi khdi phuc uy tin 
cho ngudi bi thiet hai, thue tidn xet xir cie 
nude da ip dung mdt sd phuong phip phd 
bie'n sau day: 

- Xie dinh ehi phi quing eio cii chinh 
tren CO sd ehi phi quing eio ciia ngudi vi 
pham; 

- Xie dinh chi phi quing eao cai ehinh 
dua tren ehi phi quing cao cii chinh thuc te 
eiia ngudi bi vi pham. 

Muc dich quan trgng nhat ciia boat dgng 
thdng bio. quing cao cai ehinh li nhim: (i) 
Thdng bio. giii thich cho cdng chung. khich 
hing ve hanh \i xam pham ciia bi don dd 
trinh sir nhim lan hoae bi lira ddi; (ii) Khdi 
phuc uy tin va danh tieng ban diu eiia ehii sd 
huu quydn chir khdng nham bdi thudng 
nhirng thiet hai mi ehu sd hUu quydn phii 
ginh chiu. Do vay. viec xie dinh chi phi eho 
boat dgng niy eung dam bio khi nang dat 
dugc cic muc tieu tren li dugc. cdn viec bdi 
thudng eho nhirng thiet hai khie da dugc ip 
dung vi xie dinh tren eo sd cie tieu ehi eu 
thd ed lien quan. 

7. Xac djnh chi phi luat su hgp ly 
Lien quan den vin dd chi phi luat su, 

khoin 3 Dieu 205 ciia Luat Sd hiru tri tue 
Viet Nam quy dinh: "chii the quyen sd hiTii 
tri tue cd quyen yen cdu Tod dn bude td 
chifc, cd iihdn cd hdnh vi .xdm pham quyen 
sd lulu tri tue phai thanh todn chi phi hap ly 
de time Lugt sif". 

Cd the ndi day la mdt bude tidn mdi 
trong quan didm phip ly eiia Viet Nam vd 
xie dinh thiet hai trong linh vuc sd hiru tri 
tue. Didu niy khdng nhung dip irng duge 
yeu eau eiia cic Dieu ude qude td ma Viet 
Nam da tham gia eung nhu dang chuin bi 
gia nhap mi cdn thd hien sir cam kei d miic 
dg manh me hon muc yeu ciu so vdi quy 
dinh phip luat mdt sd nude tren the gidi. 

Vi du: Phdp hud dn le Hoa Ky thdng 
thifdng khdng chdp nhan phi lugt sif Id mdt 
thiet hai difOc hdi thifdng trong cdc vu kien 
lien quan den quyen s(f hdu cdng nghiep trd 
mdt sd trifdng hgp ngoai le khi cd du cdn cif 
de xdc dinh hdnh vi xdm pham Id cd y 
nghiem trgng hoae Ufa ddi. 

Phdp lugt Trung Qude hien nay cung 
chifa cd quy dinh rd rdng ve viec bdi thifdng 
ddi vdi phi lugt sif md theo Dieu 17 cua Vdn 
bdn hifdng ddn viec xet xif cdc tranh chdp 

(Xem tiep trang 68) 
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Thur ba: hiu hei cie tdi xam pham 
quydn sd hiru tri tue ciia BLHS khdng quy 
dinh ro dinh lugng tdi thidu dd xir ly hinh su, 
ma ehi quy dinh ehung chung li: cic hanh vi 
vi pham chi bi xir ly vd hinh sir neu: gay hau 
qua nghiem trgng, da bi xir ly vd hinh chinh 
hoae da bi kdt in mi chua dugc xoi in. Tuy 
nhien, eho ddn nay chua ed van bin nio 
hudng din eu thd vd thd nao la hau qui 
nghiem trgng, nen viec xir ly edn gap nhidu 
khd khan. Dugc bidt hien nay Tda in nhan 
dan tdi eao dang chii tri, phdi hgp vdi Vien 
kidm sit nhan dan tdi cao, Bg Cdng an, Bd 
Tu phip, soan thio Thdng tu lidn tich hudng 
din truy ciiu trich nhiem hinh sir ddi vdi 
hinh vi xam pham quydn sd hiru tri tue. Tuy 
nhien, viec ban hinh Thdng tu chi la mgt 
giai phip tinh thd, vd lau dii, ehiing ta cin 
phai quy dinh rd ydu td dinh lugng vio ngay 

trong didu luit, de viec ap dung dugc thd'ng 
nhat vi rd rang. 

Thiir tu: theo quy dinh tai Didu 156 
BLHS vd tdi sin xuat, budn ban hang gia, thi 
chi nhung hinh vi kinh doanh hang gia cd 
gii tri tuong duong hang that tir ba muoi 
trieu ddng trd Idn, hoae dudi ba muai trieu 
ddng nhung phai giy hiu qui nghiem trgng, 
da bi xir ly hinh ehinh hoae da bi ket in ma 
chua dugc xoi in, mdi bi xir ly hinh sir. Tuy 
nhien, trong thue tidn it khi xay ra nhirng vu 
viec sin xuit hoae budn ban hing gia vdi sd 
lugng Idn nhu vay, ma thudng li sin xuat, 
van chuydn tidu thu nhd be, hang gia thudng 
d miic dudi ba muoi trieu ddng ndn rat khd 
dd ed thd xir ly vd hinh sir eae hanh vi nay. 
Vi vay, khi sira ddi Bd luat Hinh sir cung 
phii tinh ddn thue tidn nay dd xiy dung cac 
didu luat cho phii hgp. 

(Tiep theo trang 49 - Xdc dinh thiet hgi trong ...) 

ddn sif ve nhdn hieu ndm 2002 chi quy dinh 
mdt cdch khd chung chung vd rdt than trgng 
rang: "tren ca sd yen cdu ciia cdc ben vd 
xem xet cdc trifdng hgp ddc biet ddi vcfi cdc 
chi phi hgp phdp theo quy dinh cd lien quan 
ciia Vdn phdng Chinh phii, cdc chi phi hgp 
ly phdt sinh trong qua trinh ngdn cdn hdnh 
vi xdm phgm bao gdm nhdng chi phi lu/p ly 
phdt sinh trong qud trinh khdi kien hodc qud 
trinh ca quan nhd nifdc cd thdm quyen tien 
hdnh dieu tra vd thu thap ehdng cude ehdng 
minh bdt cif hdnh vi xdm phgm ndo cd the 
dugc tinh gdp vdo khodn tien bdi thifdng ". 

Tuy nhien, didu niy khdng ed nghia la 
mgi ydu ciu vd phi luat su trong cic vu kien 
ddi bdi thudng do quydn sd hiru cdng nghiep 
bi xam hai ddu dugc chap nhan ma phu 
thuge phan Idn vao tinh hgp ly ciia cic yeu 
ciu niy. Dd trinh sir lam dung, trong qui 
trinh xem xet yeu cau bdi thudng lien quan 

de'n phi luat su, cic Thim phin cd thd dinh 
gii sir hgp ly can eir vao mdt sd ydu td ed 
lidn quan nhu: 

- Mirc do phiic tap ciia vu viec; 
- Ndi dung, tinh chat ciia dich vu phip 

ly; 
- Uy tin, kinh nghiem va trinh do ciia 

Luat su tham gia vu kien; 

- Thdi gian vi cdng sire ciia Luit su sir 
dung dd thuc hien dich vu phip ly; thdi gian 
trung binh dugc cie Luat su sir dung dd giai 
quyet trong eic vu viec tuong tu; 

- Gii ea ciia dich vu tu van theo thi 
truong. 

Thdng qua viec danh gia tdng hgp cac 
yeu td tren, Tham phin cd thd xac dinh dugc 
mgt mirc phi hgp ly sao cho vira dam bao 
dugc tinh cin thidt, tinh xie thuc mi vin 
phii hgp vdi thdng le chung. 
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