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Hu vd phap luat (HVPL) la mot trong 
nhirng hien tugng ciia ddi sdng xa 

hdi va ddi sdng phap luat. HVPL ed nhieu 
hinh tbiirc bieu hien trong thuc tien va trong 
tu tudng, ly luan ndi ehung. La van de khdng 
mdi song lai ed bieu hien va tae ddng pbirc 
tap xuai phat tir nhieu can nguyen, dieu kien 
khac nhau tao nen nhirng lire can cho viec 
xay dung, thuc thi va giao due phap luat. 
Nghien ciiru, nhan dien, danh gia van de 
HVPL cd y nghia quan trgng trong cdng 
cude xay dung nen van boa phap luat. y thire 
va Idi sdng tuan theo phap luat d nude ta 
hien nay. 

1. Hu v6 - mot hien tugng xa hoi trong 
cac linh vuc boat dgng ly luan va thuc ti6n 

Hu vd ndi chung (nihility) la mot hien 
tugng xa hdi, ton tai trong tu tudng, y thiic 
ciia eon ngudi cd d tai ca cac linh vuc ehinh 
tri, van boa, dao dire, phap luat. kinh te. khoa 
hge, tdn giao, nghe tbuiit; trong cac boat 
ddng eiia ea nhan. td chue, Nha nude va xa 
hdi... Nhin tir phuong dien van boa. hu vd 
tao nen nhirng viing san, tdi eiia bii'c tranh 
van hoa. Hu vd trong thuc te cude sdng 
thudng duge hieu theo nghia ehung nhai la 
sir phii nhan, chd'ng ddi, thd o. hoai nghi. 
lanh dam, bai can, bi quan. trang thai trdng 
khdng, hu hu. thuc thue v.v. Tir phuong dien 
hanh vi, hu vd la sir the hien thai dg tieu cue 
eiia ea nhan hay nhdm xa hdi ddi vdi gia tri 
xa hdi ciia cae loai quy tae, luat le, thiet ehe. 
tu tudng. hge thuyet. Hu vd duge bieu hien d 
nhirng hanh vi mang tinh chai chd'ng ddi lai 
xa hdi. \'i pham nhung quy tae dao dire va 
phap luat. 

* PCS. TS. Luat hoc. Khoa Luat - Dai hge Quoc gia 
Ha Noi. 

Tinh chat ehung nhai ciia tai ea cac hinh 
thire hu vd dd la su phii nhan mang tinh chat 
tieu cue. Nhung, khdng phai tai ea sir phii 
nhan nao eung la hu vd, eung thudc pham trii 
hu vd. Khai niem phii nhan rdng hon va do 
vay, khdng phai tai ea nhirng ai phii nhan 
mot van de nao day deu la ngudi theo ehii 
nghia hu vd. SiJ phii nhan ciia hu vd khae vdi 
phu nhan (phii dinh) bien ehirng. ehiing la 
nhung van de khae nhau. Phii dinh bien 
ehiing mang y nghia tieh cue, phii dinh cai 
cu, cai lac hau. cai bao thii de vuon tdi cai 
mdi tien bd, hoan thien. Hu vd nhu la mot 
hien tugng xa hdi mang y nghla tieu cue, it 
nhieu mang tinh ed hai, vd ehinh phii, ve co 
ban thudc pham trii ehii nghia cue doan. 
Cang trong bdi eanh xa hdi tranh tdi, tranh 
sang, tdi, xau lan Idn, cu, mdi, that, gia dan 
xen thi cang ed dieu kien thuan Igi hd trg 
cho sir tdn tai va gia tang ciia hu vd ndi 
chung, hu v6 phap luat ndi rieng. 

2. Hu vd phap luat - mot dang thiirc 
cua hu v6 xa hoi 

Hu vd phap luat la mot trong nhirng 
dang thire eiia hu vd ndi chung duge bieu 
hien chii yeu d thai do phii nhan tieu cue, 
khdng tdn trgng ddi vdi phap luat, trat tu 
phap luat. Hu vd phap luat the hien sir khdng 
thira nhan gia tri xa hdi, vai trd xa hdi ciia 
phap luat, su hoai nghi vao kha nang dieu 
chinh hanh vi va cac quan he xa hdi ciia 
phap luat. Mot trong nhung dac trung chii 
yeu eiia hu vd phap luat dd la thai do thd o, 
bang quan, lanh dam, coi thudng va bai tuan 
phap luat. Su hoai nghi ve kha nang ciia phap 
luat. ciia thiei ehe phap luat trong viec giai 
quyei cac van de ciia cude sdng la mot trong 
nhirng bieu hien ciia hu \d phap luat. 
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2.1. Can nguyen, dieu kien vd mdi 
trudng sdng ciia hu vd phdp luat 

Hu vd phap luat d ea nhan mang tinh 
ehu quan va khach quan, phu thudc vao tudi 
tae, gidi tinh, tin ngudng, xuai than, hoc van, 
tinh trang kinh te, Idi sdng, mdi trudng sdng, 
mdi trudng xa hdi, eo che. chinh saeh va 
phap luat v.v. 

Cd the bude dau diem danh cac can 
nguyen, dieu kien (dudi eae mire do. tan suat 
khac nhau) ciia HVPL nhu sau: can nguyen 
lich sir, truyen thd'ng. tinh each, thdi quen, 
idi sdng va phuong thiie sdng; thue trang yeu 
kem, bai cap, khdng cdng bang eiia nhirng 
quy dinh phap luat va eae quyet dinh ap 
dung phap luat; vi pham phap luat; sir lam 
phat, mau thuan, ehdng cheo va su triet tieu 
lan nhau eiia eae quy dinh phap luat; su thieu 
vang, sai lech thdng tin phap luat; sir lang 
phi, tham ehi bdi tbtJc thdng tin phap luat; su 
d nhiem mdi trudng tu nhidn va xa hdi; tinh 
trang sire khoe ke; ea sire khoe tinh than eiia 
ea nhan; anh hudng ciia co che tin ddn; su 
nhap nhang, nira vdi trong cai each v.v. 

Diem danh nhung can nguyen, dieu kien 
tren tuy chua phai la day dii hoan toan nhung 
it nhai thi eiing da khang dinh duge mot dieu 
rang, khdng nen quy kei Idi HVPL vao sa 
yeu kem ciia tirng ca nhan con ngudi eu the 
va cang khdng the ehi bd'e thudc chira benh 
cho ban than eae benh nhan eua can benh 
HVPL nhu trude day quan niem. La rndt can 
benh mang tinh xa hdi thi ciing can phai ed 
nhiing lieu phap xa bdi mang tinh toan dien, 
ed he thd'ng mdi ed the chua tri va cai thien. 

Ndi mot each ngan ggn va chung nhai, 
can nguyen, dieu kien va mdi trudng sdng 
eiia HVPL la mot he thd'ng phiic hgp eae yeu 
td. Do vay, can cd siJ sang Ige, nghien ciru 
ky ludng, dinh tinh xa dinh lugng, khach 
quan, edng bang mdi cd the nhan dien. danh 
gia dung va nhai la de xuat, ap dung nhirng 
quyei saeh, giai phap phii hgp, kha thi, thiei 
thuc de khae phuc, han ehe va kim che den 
mire than nhai HVPL. mdt can benh trong 
nhieu can benh ma xa hdi dang phai ddi mat. 

Ve can nguyen lich sir. lau nay ehiing ta 
da nghien ciru nhieu. Trong xa hdi c6 truyen 
Viet Nam. phap luat phat trien chain chap, 
md nhat hon dao dire va cac quy tae xa hoi 
khac. Do nhieu nguyen nhan lich sir, chien 
tranh, dac trung eiia che do sd huu rudng dai; 
phuong thiic san xuai va Idi sdng' v.v. nen tu 
duy phap ly ngudi Viet Nam thap, nang ve tu 
duy dao dire, tu duy luan ly. Con ngudi hau 
nhu khdng ed khai niem ve quyen phap ly, 
ma chii yeu la bon phan dao dire. Phap luat 
ddi vdi ngudi dan qua xa la va ddng nghia 
vdi trirng phat nen hg thudng thd o, chd'ng 
ddi, khdng cd thdi quen sdng theo phap luat, 
coi trgng tuc le hon phap luat, tim mgi each 
de lain trdn phap luat vi sir ddi khang ve Igi 
ich. Dudi tae ddng eiia eo ehe' quan ly hanh 
ehinh tap trung, bao cap, sir phan phdi roi 
vao tinh trang binh quan chii nghia, dieu 
ehinh phap luat chii ye'u la viec de ra vd sd 
nhirng dieu cam doan, ban che', triet tieu tinh 
nang ddng, tu ehu, sang tao ciia con 
ngudi...Thue trang kinh te' - xa hdi va phap 
luat dd da dan den mdt he qua ve mat y thirc 
la su coi thudng, thd o, bat chap phap luat; 
tam ly ngai ra phap luat, ra phap luat nghia 
la xau, la bi lien luy. 

Tren phuong dien chii quan lien quan 
den tinh each. Idi sdng, mdi trudng va dieu 
kien sdng eiia ca nhan. HVPL the hien y 
thire, thai do, hanh vi mang tinh tieu cue cua 
ca nhan ddi vdi phap luat - phap luat trong 
van ban va phap luat trong ddi sdng. Tinh 
each, Idi sdng ciia ea nhan cdng vdi sir thieu 
traeh nhiem dao dire va xa hdi ciia hg eung 
dan den y thiie, thai do coi thudng phap luat 
dudi nhieu m.iic do: trung binh, trang trgn, 
ngang nhien. Hien tugng nay cd d ngudi dan 
binh thudng va nhirng ngudi cd chue quyen. 
Thdi gian giin day. tai Ha Ndi va cae dia 
phuong khae lien tie'p xay ra nhirng vu "xe 
dien" gay tai nan cho ngudi di dudng. Nhieu 

' Pham Diem, bai viei trong saeh Dai hoi VIII Dang 
Cong san Viet Nam va nhung van d^ cap bach ciia 
khoa hge ve Nha nuoc va phiip luat. Vien nghien curu 
Nha nu6c va Phap luat. Dao Tri IJc chii bien. Nxb 
Khoa hoc xa hoi. Ha Noi. 1997. 
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vu ngudi dieu khiein xe d td edn bat chude 
phim hanh ddng nude ngoai, danh vdng, lam 
xie'e va lao nhu dien dai titn dudng. gay ra 
nhiing vu tai nan tham khdc rdi bd chay. 

Sir khdng hieu biei phap luat la mdt 
trong nhirng nguyen nhan dan den sir thd o. 
bai tuan phap luat. Tuy nhien, day ehi la mdt 
trong nhirng nguyen nhan. con rat nhieu 
nguyen nhan tam ly - xa hdi khac. Ngudi cd 
hge van. cd dieu kien thuan Igi ve dia vi va 
tien bac thi tim mgi ly le de lam meo md, 
xuyen tae nhirng nguyen tae, ndi dung eiia 
cac quy dinh phap luat vi cac mue dich. ddng 
eo vu Igi tinh than hay vat chai. Ngudi ngheo 
khd thi lap luan rat bdn nhien. don gian: tdi 
khdng biei luat quy dinh cam hon nira xung 
quanh tdi ngudi ta vi pham ca. ma xua nay 
ehi thay ngudi ta lam trai ehii' khdng thay 
may ai bi xir phat...Do vay, can nguyen ciia 
sir thd o, coi thudng phap luat va he qua la vi 
pham phap luat ciia ca nhan can phai duge 
nhan dien, danh gia tren ea phuong dien ehii 
quan va khach quan, tranh sir phe phan mdt 
ehieu nhu trong qua khir. Su coi thudng phap 
luat bang nhirng thai do va hanh vi ngang 
nhien, trang trgn se gay anh hudng nang ne 
tren dien rdng neu roi vao nhirng ngudi cd 
ehire eao, quyen rdng. Trong nhieu trudng 
hgp cac chii the phap luat con cd bieu hien 
tay chay phap luat. di tim kiem nhung 
phuong thuc khae de giai quyet cac quan he 
xa hdi, cac mau thuau trong cude sdng. Mdt 
sd ngudi dan khi duge hdi se lira chgn 
phuong thirc nao de' giai quyet eae tranh 
chap tai san da than nhien tra Idi: diing vu 
lue true tiep hoae qua trung gian ehu khdng 
chgn phuong thirc ra Toa an bdi vi hg khdng 
tin tudng vao \ iec Toa giai quyet. 

Trong so cae can nguydn eiia hu vd phap 
luat phai ke den cae thdi quen cd hiru ciia ca 
nhan. Nhieu thdi quen xau ciing gdp phan 
dan den vi pham phap luat. Mdt trong sd dd 
la thdi quen chen lan, su dd ky, ganh dua, 
manh ai ngudi dd sdng, bai can d khdng it ca 
nhan. Bieu hien rd nhai la trong linh vtjc giao 
thdng - mdt trong nhirng tieu dieim ndng nhai 
hien nay. Hien tugng chen lan. tranh gianh 
nhau. xd xat. mac dii khdng han iii do \gi \a 

la moMiong nhirng nguyen nhan dan den sir 
ach tae va tai nan giao thdng. Khi ed dieu 
kien thuan Igi thi cac thdi quen xau se phat 
huy tae dung, edn ne'u khdng ed dieu kien 
thuan Igi thi nhirng thdi quen tieu cue dd 
cung khd thuc hien duge. Phan Idn cac vu vi 
pham luat le giao thdng va tai nan xay ra deu 
do Idi cd y ciia ngudi tham gia, mac dii da ed 
nhieu dien dan ban ve eae giai phap song 
ciing chua cai thien duge tinh trang mat trat 
tu. an toan trong linh vuc nay. Nhirng cai 
chei xay ra trong thdi binh. that la oan udng, 
tinh trung binh mdi ngay ea nude xay ra tdi 
78 \u tai nan. hon 57 ngudi chet va hon 82 
ngudi bi thirong". Lieu cd edn nhirng giai 
phap huu hieu hon. thiet thue hon ma ehiing 
ta chua ap dung, chua ban tdi?. 

Q day xet ve tinh chai, khdng ehi la sir vi 
pham eae quy dinh ve trat tu, an toan giao 
thdng ma cd ca sir hien dien eiia su vi pham 
dao dire, coi thudng va bai can trude sue 
khoe. tinh mang eiia eon ngudi. Chi khi nao 
mgi ngudi tham gia giao thdng tu y thiic 
duge \e traeh nhiem dao dire, traeh nhiem 
phap luat ciia minh ddi \'di nhirng ngudi khac 
va ea vdi ehinh minh thi khi dd mdi cd the 
ndi den trat tu, an toan \'a van minh giao 
thdng duge. Trong du an xay dung eae tuyen 
dudng giao thdng an toan, van minh eiia td 
ehiie JICA Nhat Ban tai mdt sd dudng phd 
Ha Ndi. da ed nhiJng cau khaiu hieu rat an 
tugng, thiei thuc nhu: "Gap den dd hay dirng 
lai ke ca khi khdng ed eanh sat giao thdng" 
va "Tai nan giao thdng khdng phai la mdt 
dinh menh" v.v. la dieu rat dang de ehiing ta 
hge tap. ap dung va suy ngam sau sac. 

Tinh trang sii'e khoe va tinh than ciia ea 
nhan Cling gdp phan nhai dinh vao HVPL khi 
cd mdi trudng va dieu kien hd trg. Su bai 
man, bi quan. thai vgng (tham chi ddi khi 
tuyet \'gng) tir nhirng do vd ve tinh than, tinh 
cam, tien bac, danh du... cung dua eon ngudi 
ta vao "cdi hu v6 phap luat" dudi mgi trieu 
ehirng: coi thudng. thd o, xa lanh; chap nhan 

" Theo sd lieu cua Uy ban An loan giao thong quo'c 
gia cuoi nam 2007, dang tiii a dia chi: 
http://\v\vw.giaothong\'antai.com.\'n-
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vi pham phap luat, chap nhan ngdi tii bdc 
lich va cai tao. Dd la cap do tieu cue ciia 
HVPL. Con 0 cap do tieh cue thi can benh 
lai tram trgng ban, mdt trong nhirng bieu 
hien dd la sir thii ban, ham hue, chd'ng ddi 
tham chi pha hoai bang each nay hay each 
khac, chang ban nhu hanh vi trii dap, xam 
pham quyen va Igi ich chinh dang eiia ngudi 
dan trong mdt thdi gian dai eiia mdt sd ngudi 
ed chirc, quyen d nhirng noi ba con chap 
nhan im lang, khdng dam td eao vi nhieu ly 
do khac nhau. 

Hu vd ndi chung va HVPL ndi rieng tdn 
tai deu cd can nguyen xa hdi, cd mdi trudng 
va dieu kien eiia nd. Cbiing hoan toan hien 
hiru (cung ddi khi vd hinh nhung van la hien 
bun) 0 quanh ta, sat eanh ben ta va tham ehi 
ed khi d ngay trong chinh mdi ehiing ta. Neu 
duge "danh thirc" thi tir khdng den cd hu vd 
ciia con ngudi ta ehi edn trong gang tae. Cung 
mdt con ngudi day neu anh ta di tren dai Id 
Tran Hung Dao chang ban, anh ta se khdng 
dam vugt den dd bdi lam nhu vay thi anh ta se 
trd nen lac long va it nhai la mdt cam giae 
ngugng ngiing xuat bien. Nhung neu anh ta 
cd viec di xud'ng dudng gan Nga tu sd thi 
theo "tam ly dam ddng, bay dan" anh ta lai 
ngang nhien vugt den dd vi. neu anh ta dirng 
lai khi den dd thi mdt cai cam giae khae lai 
xuat hien; the thi thua thiet, kem edi rdi. so 
vdi may thanh nien khac. hg da vugt qua duge 
ma khdng thay bi lam sao ea... 

Ve phuong dien khach quan. HVPL d 
ea nhan duge hinh thanh nhu la kei qua ciia 
su thu nap, tieh tu nhieu tae ddng tieu cue 
trong ddi sdng xa bgi. Don eir nhu su thai 
vgng, bi quan, sir khdng hai Idng ve cac quy 
dinh phap luat, cae quyet dinh ap dung phap 
luat khdng edng bang lien quan trtJc tie'p den 
cae ea nhan hoae nhirng ngudi xung quanh. 
Vi du nhu tinh trang xir phat ngudi khdng \ i 
pham va khdng xir phat ngudi vi pham - ca 
hai trang thai dd deu gay nen tae ddng tieu 
cue ddi vdi y thue dao dire va phap luat eiia 
ea nhan. cac nhdm xa hdi. Su oan sai khdng 
duge khae phuc hay hanh trinh gian nan 15, 
20 nam theo hau \'u kien nhung van khdng 
cd hdi kei cung la nhung yeu td dan deii hu 

vd phap luat, mai nidm tin iSn su that vgng, 
hoai nghi vao sire manh eiia phap luat. Ay la 
chua ke den nhirng trudng hgp tdi te hon (tuy 
khdng nhieu) khi ngudi ta khdng phai lay 
sire manh eiia phap luat ma la lay luat eua 
sire manh ra de hanh xir vdi nhau trong eugc 
sdng ddi thudng. 

Hu vd phap luat khdng chi dirng lai d si; 
thd o, bai tuan phap luat don phuong tir phia 
ngudi dan. Tinh trang mau thuan, ehdng 
cheo, tham chi triet tieu lan nhau trong cac 
quy dinh phap luat cung din den he luy lam 
gia tang hu vd phap luat. Tir mdt gdc nhin cd 
the coi day nhu mdt "cude chien phap luat", 
sir mai trat tu thii' bac trong cac loai van ban 
phap luat; vi pham nguyen tae dam bao tinh 
tdi eao eiia luat - mdt trong nhirng nguyen 
tae CO ban eiia Nha nude phap quyen. Ciing 
vdi tinh trang qua tai, lam phat van ban phap 
luat la tinh trang thieu hut cac quy dinh phap 
luat can thiei trong nhieu quan he xa hdi tao 
nen nhiing khoang trdng trong viec dieu 
chinh phap luat. Tinh trang ed qua nhieu van 
ban hudng dan thi hanh van ban phap luat, 
bai cap, mau thuin, ehdng cheo da can trd 
cho viec thuc thi phap luat, dan den tam ly 
coi thudng, mat niem tin vao cac quy dinh 
phap luat, tao dieu kien cho nhirng chudi vi 
pham phap luat ngoai vdng xir ly (trong linh 
vuc dai dai, ed luc len den gan 600 van ban 
phap luati'.Tinb trang "phap luat triet tieu 
phap luat" van dang dien ra tuy thdi gian gan 
day da duge ban ehe nhieu. Hien tugng nay 
anh hudng khdng nhd den tam ly, niem tin 
eiia eae ca nhan ddi vdi phap luat^. 

Su cham tre trong viec ban hanh cae van 
ban hudng dan tir phia cac co quan trung 
uong hay thdi quen chd van ban hudng dan 
thi hanh cung la nhirng trd ngai cho viec thuc 
hien hanh vi hgp phap. Nhung \'an ban dudi 
luat ed vi pham cac quy dinh ciia van ban 
luat \'an duge ap dung trong thuc te ddi vdi 

' Vu Anh. Mot sd van d^ phap luat ve thi trudng bai 
ddng san 6 Viet Nam. Tap chf Nha nude vii Phap luat 
sd 2/2004.11-21. 
•" Nguyen Ba Chien. Phap luat triet tieu phap luat. Tap 
chi Nghien cuu lap phap. sd 4/2006. tr 51. 
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eae ehii the cd lien quan. Nhirng hien tugng 
nay duge lap di, lap lai, hau nhu khdng bi xir 
ly; cung it khi dat van de bdi thudng thiet hai 
cho ngudi bi ap dung. Ban than nhirng ngudi 
bi ap dung cung bang long chap nhan, cho 
qua de khdng bi rdc rdi. Hon nira, nhieu 
trudng hgp, ban than nhirng ehii the: bi ap 
dung cung khdng biei rang d dd ed su mau 
thuan. trai nhau giira cac loai quy dinh phap 
luat. Tir nhirng stJ vi pham nay dan den nhieu 
he luy: mat hoae suy giam niem tin, vi pham 
quyen va Igi ieh chinh dang ciia ca nhan. tao 
dieu kien thuan Igi cho su thd o, coi thudng, 
bai tuan phap luat gia-tang. Nhu vay, ciing ed 
the cho rang, ngay trong ban than cae quy 
dinh phap luat cd su \i pham nay ciing da 
chira dung nhirng dieu kien cho hu vd phap 
luat dien ra trong ddi sdng thudng nhat. 

Nhieu khi eae hanh vi vi pham phap luat 
lai bat dau tir viec Igi dung so hd ciia phap 
luat, ciia eo che quan ly de laeh luat, lam 
nhirng viec phuong hai de'n ngudi khae 
nhung nhieu khi lai khdng trai luat (nhai la 
eae luat thii tuc), ngudi bi thiet hai ve mat 
phap ly nhieu khi khdng the ehirng minh la 
minh bi oan duge. Lai cd ngudi ludn tim 
each lang laeh, be cong phap luat, di vdng 
qua phap luat... Sir quan tam. dan xen sir thd 
o, lanh dam, sir tieh cue, sir dung phap luat 
dung phap luat xen lan vdi sir ngai ngiing vi 
sg va cham; sir lam dung phap luat de lam 
dieu sai trai v.v.Tu duy phap ly mdi. tien bd 
xen lan vdi sir dam ehan, tri niu, nudi tie'e 
eiia tu duy phap ly cu da tao nen nhirng lire 
can ddi vdi x'iec thue hien, xay dung phap 
luat. Tir phuong dien dao dire eua hanh \ i, ed 
the khdng trai quy dinh phap luat nao eu the 
nhung da trai vdi le cdng bang, luong tam, 
dao diie. Cac ye'u to tieu cue se lam cho xa 
hdi suy thoai, phap luat kem hieu qua va 
hieu lire thue te nhu: benh vo ehinh phii; bao 
thu, doe doan; le lang, benh gia dinh ehii 
nghia, dia phuong chii nghia; benh tuy tien; 
Idi sdng thue dung, chii nghia ea nhan vi ky; 
Idi sdng lanh liing"... 

^ Xem. Huynh Khai Vinh. Nhung van de van hoa Viet 
Nam duong dai. Nxb Khoa hoc xa hdi. 2000. tr. 420-421 

Sir thd o trudc phap luat tuy khdng 
phai la hanh \i vi pham phap luat, nhung 
lai rai de dan de'n hanh vi vi pham phap 
luat mdt each vd tinh hoae cd y, lam didu 
trai phap luat ma van tudng minh khdng vi 
pham. Su hieiu biei phap luat eiia ca nhan 
khdng the tu ddng hoa din den hanh vi hgp 
phap. Cd rai nhieu lire can ddi \'di viec tbiJc 
hien hanh \i hgp phap: y thuc thap kem ve 
dao dire, phap luat. ngheo ddi, sir thie'u thdng 
tin, tae dgng tir mat trai ciia kinh te thi 
trudng, he luy lich sir, tap tuc lac hau, nhung 
tae ddng tieu cue tir phia phap luat va eo ehe' 
quan ly nha nude. 

2.2. Han che, kim che vd khdc phuc 
tinh trang hit vd phdp luat 

Hu vd phap luat la mdt hien tugng xa hdi, 
cd can nguyen, dieu kien mdi trudng tdn tai, 
va quy luat van ddng eiia ehinh minh. Thdi 
cude ddi thay thi hu \'d phap luat eiing thay 
ddi, ngay cang cd nhieu hinh thirc bieu hien 
mdi ciia hu vd phap luat nhai la trong thdi 
budi thi trudng. md eira. Cd rat nhieu edng 
vice phai lam de giam thieu den miic thap 
nhai hu vd phap luat va nhiing tae dgng tieu 
cue eiia nd. Ve phuong dien ly luan. nen dau 
tu nghien ciru tir gdc dg eiia nhilu bd mdn 
khoa hge phap ly dac biet la xa hdi hoc phap 
luat. ve phuong dien thue tien, mdt trong 
nhiing viec lam dau tien la gay dung niem tin 
vao phap luat bang nhieu each thiie, trudc hei 
la viec gay dung lai su dd vd niem tin d 
nhirng ngudi bi oan sai ea ve tu phap va hanh 
chinh ndi chung. .Sir hai boa, ddng thuan tren 
CO sd phiin bien xa hdi cd trat tu va su cdng 
bang trong ban than phap luat tren giay va 
phap luat trong thue tien ap dung la nhung 
yeu td dam bao cho si; tdn trgng. tuan thii 
phap luat, ban ehe hu vd phap luat. 

Niem tin, tinh cam phap luat phai duge 
thuyet phuc. dam bao bang nhirng viec lam 
thiei thue. Nang eao chai lugng, hieu qua ap 
dung phap luat tir phia eae eo quan nha nude, 
tao dung y thuc. thai do tdn trgng phap luat 
va xay dung Idi sdng tuan theo phap luat d 
mgi ngudi. Cae quy dinh phap luat mudn 
duge ngudi dan tdn trgng va tu giae tuan 
theo khi ehiino the hien duoc eae loi ieh 
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ehinh dang va sir thuan tien trong viec sir 
dung, chap hanh. Can phai xay dung, nudi 
dudng tinh yeu song phuong: tinh yeu ciia 
cac ca nhan ddi vdi phap luat va nguge lai. 
Phap luat trong xa hdi phap quyen se chiem 
duge tinh cam tdn trgng, yeu quy nhu ebon 
nuong than eua eon ngudi khi nd thuc su the 
hien eae Igi ieh ehinh dang eiia hg va duge 
thue thi mdt each edng bang, ed van boa tren 
thuc te. Trong linh vuc nay. khd cd the ndi 
den mdt tinh yeu don phuong mac dii trong 
thuc tien cude sdng, tinh yeu don phucmg la 
mdt hien tugng xa hdi thudng gap. 

Hu vd phap luat ed nhieu hinh thire the 
hien, ludn bien ddi, thich ling vdi cac dieu 
kien, hoan eanh eu the. Sir khdng tuan theo 
phap luat cung tae hai khdng kem su vi pham 
true tie'p phap luat, nhai la vi pham true tiep 
cac dieu cam eiia phap luat. Ly do eiia viec 
khdng tuan thii phap luat cung rat da dang 
trong dd cd viec cac ehii the vi pham cho 
rang luat khdng tdi, khdng diing dan, khdng 
cdng bang. Su danh gia nay ciia hg tai nhien 
khdng phai lue nao eung dung. Vay d day ai 
se la ngudi ed traeh nhiem lam rd su danh 
gia chua dung dan dd eiia cac ca nhan ed 
lien quan? Tren thuc te, tai ca dudng nhu da 
va van dang edn roi vao im lang. Mdt su im 

lang keo dai cang tao ndn nhirng manh dai 
mau mo cho hu vd phap luat. Dau tranfi 
ehdng hu vd phap luat "khdng ehi don thuan 
la "xir ly - xir phat" hieu theo quan niem 
truyen thd'ng ma con la phat hien nhung bai 
cap. la giai thich de giup cac ca nhan nhan 
thirc dung dan hon ve nhirng dieu ma hg 
nhan thirc edn phien dien, sai sdt, din den hu 
vd phap luat. Su chua tri can benh hu vd can 
dat trong viec khae phuc nhirng "idi he 
thdng" - nguyen nhan co ban eiia cac hinh 
thire hu vd phap luat. Bdi suy cho eiing, hu 
vd phap luat eiing la mdt can benh. Lam sao 
de ed su tdn trgng phap luat tren eo sd niem 
tin ndi tam, su tu y thire eiia ea nhan ehii 
khdng phai la sir sg hai bi ehe' tai cudng che. 
Ddng thdi ciing ban ehe, khac phuc d miic 
eao nhai su vi pham phap luat dudi mgi hinh 
thirc, mgi ly do. Khuyen khich va tao dieu 
kien cho viec thuc hien nhirng hanh vi hgp 
phap, tieh cue phap luat trong edng ddng la 
mdt trong nhung viec can lam thudng xuyen 
vdi nhirng dau tu thoa dang ve tinh thin, vat 
chai, ky thuat. Thue hanh mdt each thudng 
xuyen cac nguyen tie ciia xa hdi phap 
quyen, dan chii dua trdn nen tang dao dire 
nhan van la nhirng hang rao dam bao khic 
phuc, ban che' hu vd phap luat. 

(Tiep theo trang 12 - Van de xdy dung ca che...) 

nhung phuong thiie boat ddng eiia minh va 
theo Dieu le. Dang khdng ed sue manh eiia 
Nha nude phap quyen trong khi Toa an Hien 
phap duge coi la "vuong mien ciia Nha nude 
phap quyen"^ Cung gidng nhu trong mdi 
quan he vdi cac thiei che nha nude va xa hdi. 
Dang ehi ed the va cin thiei tiep tuc "lanh 
dao" (ma khdng chi dao) Toa an Hie'n phap 
chii khdng the lam thay chirc nang ciia Toa 
an Hie'n phap, bdi le don gian, Nghi quyei 
ciia Dang khdng ed duge cac thudc tinh ciia 

'" Depenheuer. Tai phan Hieii phap va van de xay dung 
md hinh tai phan Hieii phap d Viet Nam (Chii bien: 
Dao Tri Ue - Nguyin Nhu Phat). NXB.Cdng an nhan 
dan. 2007. tr.37. 

phap luat. Hon the nira. Dang ta khdng cd 
muc dich eao ea nao eao hon la phung sU va 
bao ve Igi ich va y ehi ciia toan dan - nhirng 
Igi ich va y ehi duge ghi nhan trong ban van 
ciia Hie'n phap bdi mdt che do dan ehu. 

Them vao dd, van de phan biet vai trd va 
ndi dung ciia chirc nang lanh dao ciia Dang 
va quan ly eiia Nha nude da kha duge quan 
tam va nghien ciru ap dung trong thap ky 80 
ciia the ky trudc. Den nay, van de nay da trd 
nen md nhat va vi the trong bdi eanh mdi va 
eu the la trong qua trinh nghien ciru xay 
dung eo quan bao hien d Viet Nam va phii 
hgp vdi trao luu ehung trong giao luu qude 
te, cin nhic lai xii tiep tuc nghien ciru de tim 
ra nhirng bai hoc. 
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