~ MOT SO DAU HIEU PAC TRUNG CUA TOI
“TROM CAP TAI SAN” CAN NHAN BIET KHI PINH
TOI DANH

Vé phuong dién Iy luan, t6i “Trom cap
tai san” 1a mot loai tOi pham cé diu
hi¢u hanh vi khich quan kh4 don gidn: “Trém
cdp tai sdn la hanh vi lén Uit chiém doat tai
sdn cia nguoi, khdc”. Tuy nhién trong thuc
tién, hanh vi trdm cip ti san, ma cu thé 1a
hanh vi “lén lut” dugc dién ra rdt da dang,
bi€n hod, giy nhi€u tranh cii trong vén dé
dinh t6i danh giita cdc nha 4p dung luat. D¢
g0p phin nghién citu loai t6i pham nay, chiing
t6i xin dua ra va phan tich mét s dac diém
ndi bét, riéng biét, c4 tinh mau chét 1am co s
cho viéc dinh téi danh ciing nhu dé so sanh,
phan biét véi mot so tdi pham khac cing cé
tinh chi€ém doat trong Chuong XIV: “Cic 16i
xam pham s hitu” ctia Bo luat Hinh su.

G day, ching toi khong phan tich lai 4
yéu t6 ciu thanh t6i pham cta toi "Trom cap
tai san", vi nhimg van dé nay da dugc phéan
tich k¥, day du trong cac Gido trinh Luat hinh
su va Binh luan khoa hoc BLHS... Chiing t6i
chi dua ra nhitng dau hié¢u, dic diém dé nhén
biét nhét, ndi bat nhat cda t6i "Trom cép tai
san", phan tich va 1am sdng 0 nhilng d&u hiéu
nay dé khi nhin vio, chiing ta c6 thé biét ngay
d6 12 191 "Trém cép tai san”.

1. Hanh vi “lén lit”

Dic diém riéng biétco tinh dac thii cla
t0i "Trom cép tai san" 12 hanh.vi “Ién lit”,
bdi vi khong cé viéc 1én lit thi khong phai la
trom cdp. Néu mot hanh vi chiém doat tai
san trude su chimg kién cta chd s& hitu tai
san, ngudi quan 1y tai san (sau ndy goi tat 1a
chli tii san) thi khong thé coi d6 13 hanh vi

*Vién Kiém s4t nhan dan tinh Ha Tay
' Dinh Van Qué, Binh fuan KHBLHS phin cic toi
pham, Tap 2, NXB TPHCM-2002- Tr. 196
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trom cap’. Theo tir dién ti€ng Viét tudng giai
va lién tudng giai nghia tir “lén 1Gt” la hanh
vi: 6 gidu giém, vung trém khong dé’ 16 ra
do c¢6 y gian. Trong toi "Troém cap tai san",
hanh vi “Ién 14t” chi€m doat tai san c6 ddy
di nhiing dau hiéu nay, thi€u mét trong
nhimg ddu hiéu dé s& khong thé hién dugc
ban chat cia su "lén hit”. N6i cich khdc,
"1én ldt" & day 1a hanh vi cia mot nguoi cd ¥
thuc hién mot viéc lam bat minh, vung trom,
gifu giém khong d€ 16 cho nguwi khéc biét,
nham muc dich chi€ém doat trdi phép tai san
cta ho.

Tuy nhién, néu tit ci cic hanh vi "lén
1at" cta t6i "Trom cip tai san" déu duge thuc
hién mot cach gidu giém, vung trom, thi viéc
nhan biét ching sé dé dang hon va viéc dinh
toi danh cling s€ don gian hon. Nmmg thuc
1€, hanh vi “Ién 14t” ¢6 nhiéu cdch thé hién.
C6 nhitng hanh vi 1én lit duogc thuc hién mot
cach gidu giém, vung trOm (trudng hgp che
gidu toan bd su viéc pham t6i); nhung ciing
¢é nhitng hanh vi 1én hit lai duge thuc hién
mot cdch cong Khai, tring tron khong ¢é ¢
che day hay gidu giém hanh vi clia ngudi
pham t0i (trudng hop chi che gidu hanh vi
pham i d6i véi chi tai san). Su cong khai &
day ¢6 hai hinh thuc:

+ Cong khai su vi pham phdp luit cla
hanh vi;

+ Cong khai thuc hién hanh vi, nhung
ban chat chi€ém doat cta hanh vi dd dugce che
day.

Coéng khai su vi pham phdp ludt cua
hanh vi: 1a trudng hgp ngudi pham tdi chi
thuc hién viéc “lén Lit” véi chi tai san, con
nhitng ngusi xung quanh, ngudi pham tdi

2 NXB Van héa thong tin, 2004, tr. 467
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khong can gidu gi€m hay che day hanh vi vi
pham phdp luat cla minh. Vi du: Ké trom
méc tii ngudi khac giita chg hodc giifta noi
dong ngudi.

Céng khai thuc hién hanh vi, nhung ban
chdr chiém doat ciia hanh vi dd duoc che
ddy: la truong hop nguot pham t6i cong khai
thuc hién hanh vi trom cap tai san, nhung
ban chét toi pham cua hanh vi da duge che
day, nguy trang bang nhimg thi doan khéc
nhau. Vi du: Ngudi pham t6i déng gia la
nhén vién cta Coéng ty Dién luc, gia vo di
stra dién va cong khai thao cong to dién ban
18y tién tiéu; hodac déng gia nhan vién Buu
dién di stra duong day dién thoai, nhung thuc
chat la goi dién trém ra nuéc ngoai. ..

Nhu vay, hanh vi "lén lit" khong nhat
thiét 12 viéc 1am ma khong ai biét, né cé thé
duoc thyc hién mot ciach gidu gi€m, vung
trom, nhung ciing c6 thé dugc thuc hién mot
cdch cong khai, giita noi dong nguoi. Tuy
nhién, viéc gidu gi€m hay cong khai thi chiing
déu c6 mot dic diém chung, d6 13 su “lén lat”
v6i ARi tai san. Boi néu khong "lén 1dt" véi
chi tai san thi hanh vi clia ho s& khong con 1a
pham t6i "Trom cép tai san" nifa.

2. Déi tuong ma toi pham huéng t6i dé
thuc hién hanh vi “lén lGt”

Troém cap tai san 1a hanh vi Ién lit chi€m
doat tai san ca nguoi khdc, Vay, hanh vi lén
14t nay duge thue hién véi ai? Véi tdt ca moi
ngudi hay chi véi chi tai san? Khong thé cé
trudng hgp mudn trdm cip tii san cla A ma
lai 1én lit v6i B va cong khai hanh vi trém cap
v6i chinh A dugc. Néu cong khai hanh vi
trom cép tai san cla A v6i chinh A, thi s&
khoéng con 12 t0i “Trom cip tai san” nita, ma
thy thudc vho dién bién hanh vi cu thé xay ra
ma pham vio diéu luat tuong ting, ¢6 thé s& 13
Cudp giat tai san, Cong nhién chi€m doat tai
san... Nhu vy, hanh vi “lén 14t” phai c6 “d6i
twong” dé ngudi pham toi huéng t6i, nhdm
vao thuc hién toi pham. Diéu nay la 10 rang,
nhung tai sao ching ta cin phdi nghién ciu
vin dé nay ? Boi vi, khong phai ai ciing la d6i
tuong dé t6i pham hudng t6i thuc hién hanh vi
Ién lit. C6 nhing d6i tuong ma toi pham
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hudng t6i dé thuc hién hanh vi 1én It [a cha
s& hitu tai san, 13 ngudi quan 1y hgp phép tai
san... nhing ciing cé nhitng d6i tugng ma to1
pham hudng t¢i dé thuc hién hanh vi 1én lit
lai ching c6 quyén gi d6i v6i 12i san d6 ca,
tham chi lai 14 ngudi dang nim giit n6 mot
cich bit hop phdp. Tuy nhién, khi t6i pham
mudn chiém doat tai san thi lai phai thuc hién
hanh vi 1én lit doi vér ho. Vi vay, vigc xdc
dinh chd thé 1a déi tuong ma t6i pham hudng
t61 dé thuc hién hanh vi 1én Lt 12 cn thiét va
quan trong, dac blet a trong hoat déng dinh
to1 danh da6i vdi loai toi nay.

D6i tugng ma t6i pham hudng t&i dé
thuc hién hanh vi Ién Gt chiém doat tai san,
ma ta cin 1am rd bao gém: chu s§ hitu tai san
va ngudi quan ly tai san.

2.1- Chii so hitu tai san

Theo phdp luat dan su, chi s& hitu tai
san 12 ngudi cé ddy di 3 quyén ning: quyén
chi€ém hitu, quyén sit dung vad quyén dinh
doat tai san theo quy dinh clia phép luat. C6
ddy 40 3 quyén nay mdi 1a chi s& hitu hop
phdp d&i véi tai san va dugc phdp luat bao
vé. Hay néi cach khdc, cht s& hit 12 nguoi
¢6 quyén: ty nam giit, quan Iy, chi phéi tai
san theo ¥ minh ma khéng bi han ché, gian
doan vé thdi gian; c6 quyén khai thdc cic
cong dung, loi ich, gid tri cha tii san va
quyét dinh vé s6 phan cua tai san d6.

Nhu vay, v6i viéc thyc hién 3 quyén
chiém hin, sir dung va dinh doat d6i vdi tai
san, thi chd s& hitu tai san la d6i tugng chu
yéu ma tdi pham hudéng 61 de thuc hlen hanh
vi "lén Iat". v

2.2- Nguwoi qudn 1y tai sdn

Theo Tir dién tiéng Viét® thi “quan 1y
duge giai thich 1a: tréng coi va giit gin theo
nhitng yéu cau nhdt dinh. Tir dinh nghia nay,
lién h¢ véi phép luat hinh sy thi ngudi quan
1y tdi san 12 ngudi dang ndm gilt hoac trong
coi, bao vé tai sin, nhimg lai khong phai 1a
cha s& hitu tai san va khong c6 quyén dinh
doat tai san. D€ 1am 3 vai trd, ¥ nghia cla
ngudi quan 1y tai sin trong viéc xéc dinh d6i

? vien Ngon ngi hoc, NXB Da Ning, 2003, tr. 800
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tuong ma toi pham hudng t6i dé thuc hién
hanh vi 1én lit, ta ¢6 thé phan tich theo
nhing géc do sau:

* Xét vé goc do ndm giit, kiém sodt tdi

¥

san.

C6 thé chia ngudi quan ly tai san thanh 2
dang: truc ti€p va gian tiép.

Nguedi qudn 1y tdi san triee tiép:

+ La nhiing nguoi duge chi sd hitu phéan
cong quan 1y tai sin, giao tdi sin cho dé
quan ly, cho mugn, cho thué, hoic cé dugc
do ky két cic hgp déng giao dich... va
nhitng tai sin ny dang trong vong kiém sodt
truc ti€p ciia ngudi do.

+ La truong hop ngudi quan ly tai san
giao tai san cho ngudi thit 3 dé quan ly.

Vi du: Trudng hgp muon tai san réi lai
cho ngudi khic muon lai; hodc trudng hop
Cong ty A di thué tai chinh 1 chiéc 6 t6 cla
Cong ty B, r6i giao lai 6 t6 cho 1di xe quan
ly, slrdung... -

+ L& ngudi sir dung tai san trong trudng
hop khong phai do chi s& hifu giao, hay néi
cich khéc 1a chua duge su déng ¥ clia chi tai
san.

Vidu: A va B 1a 2 anh em & sdt canh
nha. Do A di ving nén B tu vio nha A 14y xe
mdy di choi ma khoéng héi mugn A. Nhu
vay, néu tdi pham mudn chiém doat chiéc xe
may cuia A, thi lic nay phai lén lit d6i véi B
chit khong phai 1a A,

Nguoi qudn ly tai sdn gidn tiép:

+ La ngudi do tinh chat cong viéc nén cd
trach nhiém bao vé, trong coi, canh giit tai
sin nhung khong tryc ti€p ndm gif tai san.

Vi du: Tién & c¢o quan do thG quy truc
ti€p giit, nhung khi hét gidr lam viéc thi bao
vé c6 trich nhiém trong coi, canh giit. Néu
ké trom mudn 4y tién thi phai “lén 1Gt” véi
ngudi bao vé chit khong phai véi thi quy.

+ La trudng hgp ngudi duge giao nhiém
vu quan ly nhiing tai san thudc quyén s& hitu
clia cdc co quan, t6 chitc Nha nudc dugc dé &
nhimg noi cong cong dé phuc vu sinh hoat
doi song, nhitng cong trinh phiic lgi. ..
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Vi du: Cong to dién dé & cot dién,
duong nudc sinh hoat, dién thoai céng cong,
ghé€ dd & cong vién, chiu hoa & vudn hoa...
Nhiing tai san nay thudc s& hiu chung cta
tap thé, nén thong thudng giao cho nhan vién
clia co quan, t8 chitc dé ¢6 nhiém vu quan ly
tai san. Nhung do nhimg tai sdn ndy thudmg
dé & noi cong cong, dong ngudi chir khong
phdi & tru s&, noi lam viéc cla céc nhan vién
d6, nén ho ciing khong truc ti€p nam gilt dé
quan ly, trong coi duoc.

* Xét vé géc do phap ly.

Chia thanh 2 truong hop: ngudi quan ly
tai san hgp phdp va ngudi quan 1y tii san bat
hop phip.

Nguwoi quan Iy tai san hop phdp.

La truéng hop ngudi duge chii s& hitu
giao cho quan ly tai san mot céch hop phép;
hoac tuy khéng phai do chi s& hitu giao cho
nhung viéc str dung, quan 1y tai san dugc coi
12 hop phdp (VD: Trudng hgp con ldy xe
mdy cta bé dé di choi ma khong hdi ¥
kién...); ngudi dugc ngudi quan 1y hop phép
tai sdn, giao t3i san cho d¢€ trong giff; hoac
ngudi phat hién va thu giit cac tai san vo chi,
tai san bi bo quén, chon gidu, chim dim...
phit hop véi cdc diéu kién phdp luat quy
dinh; hay cic trudng hgp quan ly tai san theo
quyét dinh, ménh lénh cha co quan Nha nudc
(VD: Céc trudng hop thu giit, tich thu cac tai
san la tang vat trong vu 4n hinh su...).

Ngudi qudn 1y tai san khéng hop phdp:

Xét vé g6c dd quyén sd hitu, thi day 1a
truong hop chiém hifu bat hop phdp trong
quyén chiém hitu tai san, trong d6 cé ca
chi€m hitu tai san bat hop phéap ngay tinh va
khong ngay tinh. Mot s6 trudng hgp sau day
dugce coi 1a ngudi quan ly tai sén khong hop
phép:

+ Ngudi ¢6 duge tai san do pham téi ma
c6;

+ Ngudi ¢6 y mua tai san do ngudi khac
pham t6i ma cé;

+ Ngudi cé duge tai san do hanh vi gian
d6i, do vi pham phép luat nhung chua dén
muc 1a toi pham hinh su...
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Day chi 1a mét sd nhitng trudng hop dién
hinh, con trong thuc té& thi cé vo s6 su bién
tuéng cha dang ngudi nay. Tuy nhién, chiing
¢6 mot dac diém chung nhét, dé nhan biét
nhat la: viéc chi€m hitu, quan 1y tai san
khéng hop phap va khéng duge phdp luat
thira nhan. Nhung trong phap luat hinh su,
ma cu thé la trong t6i "Trom cip 1ai san”, thi
nhitng ngudi nay tr&é thanh d6i twong ma toi
pham huéng t6i dé thuc hién hanh vi 1én 1dt,
boi tai thoi diém dé, ho 13 ngudi dang ndm
giit tai san.

* Xét vé gbc do su kién.

Ta c¢6 thé chia thanh 2 trutmg hop:
Nguoi quan ly tai san trong trudng hop binh
thudng va trong truong hop dac biét.

Nguoi quan Iy 1di sdn trong truong hop
binh thudng:

La truong hgp ngudi duge giao quyén
quan ly tai san duogc dién ra mot ciach hop
phdp, thudn tiy va c6 su dong y ctia chi s&
hitu tai san.

Nguoi qudn ly tdi san trong truomg hop
ddc b1

bDay 14 van dé€ kha phic tap khi phan biét
d6i tugng ma ngudi pham toi hudng 16i dé
thuc hién hanh vi 1én lit chiém doat tai san.
Xdac dinh chinh xdc déi tugng ndy, ta ¢ thé
lam rd viéc ngudi pham t6i c6 thuc hién
hanh vi 1én lut hay khong, tir d6 co s& dé
dinh tdi danh s& rd rang hon, khéng bi lin
1on giita 191 "Trom cip tai san" véi cic toi
khéc cé cung tinh chat chiém doat.

Vay, ddu hiéu nao dé phan biét ngudi
quan 1y tai san trong trudng hop dic biét véi
trudng hop binh thudng? D6 chinh 13 sy kién
lam phat sinh trich nhiém quan 1y ti san cha
ngudi dé. Nguoi nay, néu khong ¢6 mot sy
kién nao d6 xay ra thi ho khong cé trich
nhiém hay nghia vu gi ddi véi tai san. Bat vi
ho khong phai 12 chi s& hitu tai san, hay
ngudi quan ly tdi san nén khong ¢ trich
nhiém phai trong coi, quan ly tai san. Con ¢6
trudng hgp, ho khong hé quen biét chi tai san
hay ngudi quan Iy tai sin va tham chi, ngudi
chi tai sdn con khéng biét viéc ti san cla
minh dang do ngudi khac quan ly. Vay tai sao
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ching ta lai nghién citu van dé nay. Bai vi, ho
chinh 12 mét trong nhitng d6i tugng ma tdi
pham hudng 16i dé thuc hién hanh vi “lén
lut”, va khi ta chua xac dinh duoc rd vai tro
clia ho trong loai toi nay, thi s& con nhiéu vin
dé tranh cai khi dinh 61 danh,

Chiing t0i xin dua ra nhimg vi du v€ tinh
hudng quan 1y tai san trong trudng hop dic
biét nhu sau:

% VDI: Trudmg hop hai nguoi di xe
mdy clng nhau bi tai nan, trong d6 A Ia
ngudi cé tai san bi'ngat, B di cing nliumg vin
tinh. Khi nhimg tai san cha A roi ra va B
nhin thdy. Vay lic ndy dia lam phdt sinh
trach nhiém bao quan tréng giit cha B. Néu
t6i pham mudn ldy trom thi phai 1én lit ca
vdi B chit khong phai chi véi A.

% VD2: Truong hop A 14 ngudi di
dudng vao dap lira trong mot dim chdy va
mang tai san trong nh2 ra ngoai dé khoi bi
chdy. Do khi chdy thi khong c6é chi nha &
nha, nén A di ding trong tai san vira ciu
duogc dé chd chit nha vé nham tra lai tai san.
Vay, A da phdt sinh trach nhiém quan 1y tai
san tir lic nay va toi pham muodn ldy trdm thi
phai “lén 14t ci véi A chi khong phai chi
véi chit nha. '

Cén chi y phan biét giifa nguoi quan ly
tai san trong trudng hop dac biét véi nhitng
ngudi c6 mat tai hién trudng. Ngudi quén 1y
tai san trong truong hop dic biét thuong la
ngudi cé mat tai hién truong, nhung né chi
phat sinh trach nhiém khi cé nhitg diéu kién
nhit dinh, néu khong c6 diéu kién nay thi ho
cling chi binh thudng nhu ngudi c6 mit tai
hién trudng khdc. Nhitng diéu kien dé phét
sinh tréch nhiém vdi tai san nhu: Tu nguyén
ditng ra nhan trong coi, quan 1y tai san cta
nguoi khdc; khi chd tai san khong cé diéu
kién dé bao vé i san clia minh... (VD 1, 2).

Nhing ngudi c6 mat tai hién trudng
nhung chi 13 dén xem va khoéng cé y dimng ra
bao vé, trong gilf tai san thi ngudi pham toi
khéng cin phai “Ién 1it” véi ho, ma vin cé
thé cong khai hanh vi ldy trom tai san trudc
st chiing kién ctia ho (giong nhu trudng hop
mdéc tui gidfa noi cong cdng).
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<+ VD3: Trong trudng hgp ngudi cé
duge tai san do pham t6i ma cd, hoac mua
nhitng tai san biét 12 do ngudi khac pham tdi
ma ¢6... thi ngudi dang ndm giit i san nay
khong phai 12 ngudi quan ly hop phdp tai
san, nhung néu toi pham mudn lay tréom thi
phéi “lén lit” véi ho. Vi du nhu trudng hop
A nhan tién héi 16 cia B la 10.000.000d.
Viéc A ¢6 10.000.000d nay 12 bat hop phap.
Tuy nhién, tai thdi diém nay thi A 13 ngudi
dang nam gii¥ s6 tién dé nén 12 d6i tugng ma
10i pham phai huéng dén dé thuc hién hanh
vi Ién liat. |

% VD4: Trudng hop ngudi nhat dugc tai
san bi roi, bi bd quén ciing 1A ngudi quan 1y
tai san trong trudng hgp dac biét. Néu khong
c6 viéc bi roi, bi bd quén tai san cia cht tai
san thi s& khong phat sinh ngudi nhat duge
tai san dé. Trong truong hop niy, ngudi quan
1y tai san chi ¢6 quyén chiém hiu tai san vé
mat vat chat, chir khong duge chi€ém hitn vé
mat phép 1y d6i véi tai san.

2.3 Y nghia cita viéc xdc dinh "déi
tuong ma t6i pham huéng dén dé thuc hién
hanh vi lén lut" trong hoat déng dinh t6i
danh

Phdn biét voi 161 Cong nhién chiém doat
1di san

Pat tinh hudng xay ra trong vu tai nan
giao thong, c6 nhimg trudng hop sau:

1. A va B la ban di cing nhau. Trong d¢,
A 13 ngudi bi chét, B bi thuong nhung van
tinh tdo. Tai thoi diém nay, do A da chét nén
B duong nhién tré thanh ngudi quan 1y hgp
phdp d61 vé6i toan bo tai san cha A. Néu
nguoi pham t6i 1én litxchi€ém doat tai san
khong cho B biét, thi pham t¢i “Trom cip tai
san”. Con néu ngudi pham t6i chiém doat tai
san cong khai trudc mat B vi biét B bi thuong
khong thé ngan can dugc minh, thi 1a toi
“Cong nhién chiém doat tai san”.

Nhu vay, khi A chét thi duong nhién
viéc “lén lat” khong huéng téi A nita ma
chuyén qua B. Con néu cho ring, A chét 1a
trudng hop 1am vao tinh trang khong cé di€u
kién, kha nang quan 1y tai san thudc ddu hiéu

74

AR HHENAAIEN NN

cta toi "Cong nhién chiém doat t3i san" Ia
khong danh gid ding ban chat su viéc. Bai vi
do B di cing A, nén véi su kién A chét da
iam phét sinh tréch nhiém quan 1y tai san d6i
v6i B, chit khong thé coi nhu khong cé su
kién cuia B & d6 dugce. Hay néi céch khic, tai
thoi diém nay, B ¢6 nghia vu phéi trong coi,
quén ly nhilmg tai san cia A cho d&n khi ¢6
bién phap giai quyét khic (nhu cong an dén
thu giif tai san; gui tai san cho nguoi khic
trong ho...). Do dé, trong truong hop nay B
€ try thanh ngudi quan 1y tai san hop phip
mdt cach duong nhién va la d6i tuong ma toi
pham cin phai hudng t6i dé thuc hién hanh
vi 1én lat.

2. Trudng hgp A di mot minh va bi chét
thi dat ra tinh huéng:

+ Néu tai hién trudng c6 1 ngudi (c6 thé
la ngudi dan, ngudi quen, cbng an, dan
phong...) ding ra ty thu giit va bao quan tai
san cho A, thi lic nidy ngudi dé trd thanh
ngudi cé trach nhiém quan 1y tai san. Va néu
t6i pham "Ién Iit" v6i ho dé chiém doat tai
san, thi 1a pham toi "Trém cap tai san". Con
nguge lai, néu toi pham cong khai thuc hién
hanh vi chiém doat tai san trudc su ching
kién cia ho, thi c6 thé 1a t¢i "Coéng nhién
chiém doat tai san" hoac “Cudp giat tai san”...

+ Néu hién trudng ¢6 nhidu ngudi nhung
khong cé ai dimg ra quan 1y tai san cho A,
khi ngudi pham toi 14y tai san cong Khai
truéc mat moi ngudi nhung khong ai can
thiép gi thi van 12 t6i "Trom cép tai san". Vi
su cong khai chi€ém doat tai san nay khong
phai trude su ching ki€n cha chu tai san, do
d6 né chi gidng nhu trudng hgp mdc tdi giita
noi déng ngudi.

+ Néu hi¢n trudng khong c6 ai ngoai A
va ngudi pham 161, thi khi d6 hanh vi chiém
doat tai san s& 12 toi "Trom cap tai san". Bai,
tuy ring ngudi pham toi khong cén thiét phai
thuc hién hanh vi 1én hit nita, nhung viéc
khong cin lén lit & day 1a do diéu kién
khach quan mang lai, ch{r ban chat cua viéc
chi€ém doat van la gidu giém, vung trém, vi
ngudi pham t6i lgi dung viéc A bi chét va
khong c6 ai & d6 dé chiém doat tai san.
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Trudmg hop nay, khong thé 13 pham toi
*“Cong nhién chi€ém doat tai san” dugc.

3. Trong trudng hop ngudi bi tai nan ma
khong ngat, van tinh tdo, nhung do vét
thuong nang nén khong du siic dé bao vé tai
san va ngudi pham- 161 biét 1a chu tai san van
tinh, nhin thdy, nhung nghi la cha tai san
khong thé 1am gi dugc minh nén van 14y i
san, thi hic dé se pham toi “Cong nhién
chiém doat tai san”

Y nghia tr ong viéc xdc dinh khéch thé.
Theo Diéu 51 BLTTHS nam 2003 quy
dinh: “Ngwoi bi hai la nguoi bi thiét hat vé
thé chat, tinh thén, tai sdn do 19i pham gdy
ra”. Nhu vay trong toi "Trom cap tai san",
ngudi bi hai 12 ngudi bj thiét hai vé tai san do
t6i pham gdy ra va khach thé ciia t6i pham &
day la quan hé s& hitu vé tai san. Tuy nhién,
trong trudng hop tai san bi mat 1a tai san do
pham ti ma c6 (nhu tai san cé dugc do dénh
bac, do trém cip, cudp giat, tham 6...), hodc
do chiém hitu bat hgp phap (nhu cd ¥ mua lai
tai san cua ké gian, tai san c6 dugc do ding
thi d®an gian d6i...) thi ngudi bi mit tai san
c6 bi “thiét hai vé tai san” hay khong ? C6
thé thdy trong trudng hop nay, ngudi bi mat
tai san khong bi thiét hai gi dén tai san cia
ho, boi nhimng tat san ma ho bi mit khong
dugc phdp luat thira nhan va thuc chét khong
phai 1 clia ho, tham chi, viéc ho cé duge tai
san d6 con bi phap luat xur ly. Vi vay, viéc
xdc dinh khich thé cha toi “Trom cép tai
san” trong truong hgp nay la khd phiic tap,
bdi quan hé so hitu & day khong bi xam hai.
Theo Gido trinh Luat Hinh su phin chung®
cho ring: “Mét quan hé nao dé bi xdm hai
nhing khéng diwge Nha mieoc bdo vé bdng
cdc quy pham phdp ludr thi khong thé la
khdch thé ctia 16i pham”'.
Vay, khich thé ctia t6i “Trom cap tai
an” trong trudng hop nay la guan hé gi?
Theo quan diém ciia ching 16i, trong trudng
hop nay, khach thé bi xam hai s€ 1a quan hé

V€ trat ty tri an, an toan xa hoi, trat tu phép

“ Pai hoc Quoc gia Ha No6i, TSKH Lé Cam chi bién,
trang 155-156.

MOT SO PAU HIEU PAC TRUNG ..

luat xa héi chl nghia. B&i hanh vi tréom cép
tai san 12 hanh vi trai véi quy tic xir sy
chung cua x4 hoi, gdy anh hudng xdu dén
tinh hinh an ninh, trat ty cla dia phuong, vi
pham trat tu phap luat x3 hoi cha nghia. Do
d6, dé binh 6n tinh hinh an ninh, trat ty trong
xd hdi, ddm bao tinh nghiém minh clia phap
luat, thi phai xir 1¥ hanh vi trOm cép tai san
d6 nhu cédc truong hop binh thudong. Con néu
cho ring khdch thé cta 16i “Trom cip tii
san” chi duy nhat 1a quan he s& hiru vé tai
san, thi nhu trudng hop trén, hanh vi trém
cp tai san s& khong cdu thanh toi pham?
Diéu nay s& 1a vo ly va bat cap. Bai khi thuc
hién hanh vi trom cap, ngudi pham 161 khong
can biét dén ngudn gdc tai san, khong can
biét ngudi dang ndm giir tai san c6 hop phap
hay khong, vi muc dich cta ho chi 13 mong
mudn chiém doat dugc tai san cla ngudi
khdc bién thanh tai san ctia minh. N&u ho
trom cap nhilng tai san bit hgp phdp ma
khong bi dua ra xit Iy bang phép luat hinh su,
con ngudi trdm cap nhimg tai sén hop phdp
lai bi x( Iy bang phdp luat hinh su, thi d6 l1a
mot diéu rét phi ly, bat cong. Nhu vay, hau
qua sé dan dén viéc tao k& ho cho 161 pham
loi dung dé pham toi va gia ting, gy mat
trat tr tri an cho xa hoi, khong dap img duoc
muc dich phong ngira chung.

Vi nhing 1y do trén, chiing t6i cho ring
khach thé cha t8i “Trom cip tai san” trong
trudng hop ndy s€ 1a quan hé vé trat ty tri an,
an toan xa hoi, trat v phdp luat xa héi chu
nghia, chit khong cdn la quan hé s& hitu nita.
Vi vay, khi xdc dinh dugc 46i tugng ma téi
pham huéng t8i thuc hién hanh vi lén lut
thudc dién ngudi nao, lic dé ta c6 thé lam 1o
dugc khéch thé cla t6i “Trom cép ti san” ¢6
phai 13 quan hé s& hitu hay khong. Tir dé,
danh gia ding tinh chét cha hanh vi pham t)i
va dua ra bién phdp xir Iy vu 4n mét cich
chinh xdc, toan dién.

3. Vao thdi diém mat tai san, chi tai
san khong biét

Day 12 méc thoi gian quan trong dé
phén biét véi nhimg toi khdc. Thé hién nhu
sau;
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* Truge khi mdt tai sdn, ngudi quadn 1y
tai san vdn dang kiém sodt dugc 1ai sdn cia
minh mot cdch trige tiép hodc gidn tiép.

3 day, truc tiép duge hidu [a ngudi ch
tai san dang nidm giif tai san cba minh bing
cdch; cdm, nidm, giff, nhin thdy... Sau khi
mat tai san, ch tai san cé thé biét ngay viéc
bi mat.

Con gidn tiép 1a trudng hop chi tai sin
khong truc tiép nam gilt, cdm, s, nhin thdy
nhung ho biét duge cu thé tai san dé dang &
dau (VD: Tai sén dé & nha khi di ving), s6
lugng, vi tri, tinh trang cla taj sén... (VD:
Trudmg hop Céng ty Dién luc nim duoc s6
luong, vi tri cha cic déng hé cong to dién).
Trong trudng hop nay, thong thudng sau khi
bi mat tai san, chu tai san khong biét ngay
viéc bi mt tai san.

* Tai thot diém mdt tai sdn, chi 1di sdn
khong biét viéc minh dd bi mdt 1ai sdn.

Khéng bi€t bi mat tai san cé thé cb
nhiéu nguyén nhan khac nhau, nhu:

+ Khong c6 mat tai noi dé tai san;

+ Thtl doan va phuong phdp tinh vi cla
ngudi pham téi 1Am cho chi taj san khéng
biét duge viéc minh bi mat tai san;

+ Do lam vao tinh trang khong c6 kha
nang d¢ biét, nhu: bi tai nan ngat, bi chét...

* ¥ nghia:

¥ nghia thir nhdr: Viéc xé4c dinh “tai thoi
diém mat tai sdn, chh tai sin cé biét hay
khong” 1a van dé cén thiét phéi lam rd, boi
n6 lién quan dén ban chdt cGa hanh vi chiém
doat. Néu tai thoi diém mat tai san, chi taj
san bié€t viéc tai san clia minh bi ngudi khic
chi€ém doat, thi rat c¢6 Kha nang Ia ngudi
chiém doat khong ¢6 y dinh che ddu hanh vi
pham toi cha minh d6i v6i cho tai san. Va
nhu vdy, van dé ¢6 hay khong ¢é ddu hiéu
“lén lit” cdn phai dat ra trong trudng hop
nay khi dinh t6i danh.

Y nghia thit hai: Lam 16 van dé nay con
¢6 ¥ nghia xdc dinh chi quan, nhén thic cla
chl tai san khi bi chiém doat tai san. Boi
trudng hop chi tai san 1am vao tinh trang
“khong c6 kha ning dé nhin biét viéc minh
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bi chiém doat tai san” khdc vdi diu hiéu
“khéng c6 diéu kién dé bao vé tai san” trong
t6i “Cong nhién chiém doat tai san”. Trong
thuc tién, ¢6 quan diém cho rang: viéc ngudi
bi chét, ngat [a trudng hop “khong cé diéu
kién dé bao veé tii san” - mot dau hiéu dic
trung dé c4u thanh t6i “Cong nhién chi€m
doat tai san”. Theo chuing t6i, quan diém trén
la chua danh gid toan dién ban chat cha van
dé. Ciing nhur toi “Trom cap tai san”, hanh vi
“Ién lit” phai c6 d6i tugng dé€ t6i pham
hudng t6i thuc hién, thi trong t6i “Cong
nhién chi€ém doat tai san”, cling phai ¢6 d6i
tuong dé hanh vi “cong nhién” hudng t6i
thue hién, chir khong thé véi mot “ngudi di
duong” khong lién quan, khoéng cd trich
nhiém gi doi v6i tai san d6 cd. Hay néi cdch
khédc, tinh “cong nhién” & day phai 1a cong
nhién chiém doat trudc su chimg kién cta
chii tai san, con moi trudng hgp chu tai san
khong biét viéc rai sdn cia minh bi chi€ém
doat thi khong thé ciu thanh toi “Céng nhién
chi€ém doat tai san” dugc.

Theo chiing t6i, diém mau chét d€ phan
bi¢t 2 dau hiéu nay la & chd: ngusi chi tai
sdn bi ngdt, bi chét tic 12 khong nhan biét
dugc dién bién su viéc xdy ra xung quanh
minh nifa, v& duong nhién la khong biét
minh bi mat tai san. Con truong hgp “khong
c6 diéu kién dé bao vé taj san” thi khic hoan
toan. Ngudi chl tai san vdn tinh tdo, vin
nhan biét su viéc dién ra xung quanh v khi
bi chiém doat tai san, ngudi d6 biét dugc
viéc minh bi ngudi khic chi€ém doat, nhung
khong thé lam gl dugc dé bio vé tai san cla
minh, do vio thdi diém d6 khong co kha
ning, diéu kién dé bao veé.

Tém lai,. ddu hiéu “thoi diém mét tii
san” 12 mGc thdi gian, xdc dinh viéc tai san
dd bi chiém doat va khoéng nam trong vong
kiém soat clta chi tai san. Tai thoi diém nay,
chit tai san khong biét viéc minh bi mét ti
san va day chinh 14 hé qua cta hanh vi “Ién
lat”. Boi chi ¢é “lén 1it” méi lam ngudi quan
ly tai san khong bi€t minh bi mét tai san. Véi
suir lién hé qua lai gita cac dau hiéu nay, gidp
ching ta d& dang tim ra diém dac trung clia




A I A A

toi “Trom cép tai san”, tir d6 c6 co sd dé dua
ra quyét dinh ddng dén khi xem xét dinh t6i
danh cho loai t6i pham nay.

4. D4u hiéu vé tai san

Diéu 172 BY luat Dan sy ndim 1995 quy
dinh: ‘“Tdi san bao gém vdt cé thiec, tién,
gidy to tri gid dugc bdng tién va cdc quyén
tdi san”. Qua khdi niém vé tai sén nay, ta cé
thé thdy mot diéu: khong phai bat cir thi san
nio ciing 13 d6i tugng tic- dong cha toi
"Trom cdp tii sdn”, ¢6 nhimg tai san ma t6i
pham khéng thé 14y trom dugc, vi cé nhiing
tai san khong duge coi la d6i tugng tic dong
cia toi pham. Cu thé nhu sau:

* Tai sdn khong phai la doi neong tdc
déng cua 16i “Trém cdp tai sdn”

Thit nhat, d6 12 "quyén tai san". "Quyén
tai san" 12 mot dang tai san vo hinh, khong
nhin thdy dugc, né gén lién véi quyén nhan
than va c6 dinh v6i mét chii thé cu thé dugc
phap luat céng nhan. Do dé, nd khong thé
bi dich chuyén trai phép, bi chiém doat bdi
nguﬁv'i khéc dugce, vi vé& mat phdp 1y, “quyén
tai san” phai dugc phdp luit thira nhédn thi
mdi ¢6 gid tri. Vi du: quyén chi ng, quyén
s@ hitu tri tué... Nhitng quyén nay gin lién
v6i nhan than cla mot chi thé xdc dinh,
moi trinh ty, thi tuc thuc hién quyén ndy
déu tuan theo quy dinh ctia phdp luat. Do
d6, t6i pham khong thé 1én lit ma chi€ém
doat dugc “loai tai san” nay, nén né ciing
khong thé 13 d6i tuong tic dong cia toi
“Trom cép tai san”.

Thif hai, m6t s6 tai san thudc loai “bat
dong san” ¢o tinh chat vat 1y ¢6 dinh, vi du
nhu: dat dai, nha ctra, ao hé, nhiing loai tai
san nay khong thé 13 d6i tugng tic dong cha
toi “TrOm cdp tai san” vi khong dich chuyén
duoc ching. Tuy nhién, cé mét s§ dong san
ma phap luit dan sv quy dinh 1a bit dong
san do cong dung cla né nhu: cénh cira gin
vGi ngdi nha; cdy c6i tréng trén vudn... thi
vén I da6i tuong tic dong cua tdi “Trém cip
tai san”.

MOT SO DAU HIEU PAC TRUNG...

Thit ba, nhimg tai sian sau tuy 1a dong
san, nhung ciing khong thudc d6i tugng tic
dong cha t6i “Trom cip tai san™

- Tai san v6 chii; .

- Tai san bi roi, bi bo quén, that lac;

- Tai san ma chii s hitu tir bd quyén s@
hitu clia minh d6i véi tai san d6. Vi du nhr;
chil s& hitu vit, huy, bo... ti san.

- Nhiing tai san khéng cé gid tri hoic
gid tri st dung nhw: nuéc bién, gi6 trdi,
khong khi. .. .

- Nhitng gtdy t& c6 gia tri bing tién,
nhung khéng truc ti€p chuyén thanh tién
duoc. Vi du nhu: s6 tiét kiém, hgp déng mua
bén, gidy ng...

- Tai san thudc cdc loai ¢6 tinh chét va
cong dung dac biét. Vi du nhu: vil khi quan
dung, ma tuy, hang cdm, m4y bay, tau thuy...
Néu ngudi pham t6i trom cip nhiing loai tai
san nay thi tuy trubng hgp ma pham vao céc
t6i danh cu thé, c6 thé 12 toi Chiém doat vii
khi quan dung, Chiém doat chat ma tuy...

* Tdi sdn Ia doi tuwgng tdc dong cua t6i
“Trém cdp tai sdn”

- Truéc hét, vé mat vat ly, tai san la déi
tugng tac dong cila toi “Trom cdp i san”
phai 13 mot dang vét chdt cu thé va tén tai
dudi dang 1a mét dong san;

- La tai san thudc s& hitu hop phép cilia
c4 nhan, té chitc, Nha nuéc;

- La taj san phai dang trong vong kiém
sodt clia chi s& hitu, ngudi quan 1y tai san;

- La tai san c¢6 gia tri hoac gia tri st
dung; )
- Tai san do chi€m hiru khéng hop phép.
Vi du nhu: tai san do pham t6i ma c6; tai san
¢6 dugc do mua nham cia ké gian...

Trén day 1a quan diém cha chidng toi
trong viéc nghién citu va lam sdng td mot s
ddu hiéu dic trung cha t6i “Trom cip ti
sdn”. V4i noéi dung bai viét, ching t6i hi
vong rang, ¢6 thé déng gép duoc nhimg ¥
nghia nhét dinh trong thyc tién hoat dong
dinh t6i danh ciing nhu trong cong tic dau
tranh va x{r ly d6i véi loat t6i pham nay.
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