TOA AN PHONG TUC:
MOT KIEU VAN DUNG LUAT TUC CO HIEU QUA

r nhitng nam 20 cha thé ky trudc,

ngudi Phdp di quan tam dén luit tuc
cua cdc din tgc Tay Nguyén. Nguoi diu tién
sutu tdm va dich ra tiéng Phdp luat tyc cia
nguou Ede 1a Léopold Sabatier, cong sit Phap
0 tinh Daklak. D6 1a sich: “Rucém Hra Kley
Due”, IDEO xuit ban, Hanoi, 1927. Sach
luat tuc cla L. Sabatier ra doi da gay duge sy
chii y cia gidi cdm quyén Phap va ho khuyén
khich viéc tiép tuc suwu tam luat tuc. Toan
quyén Phdp P. Pasquier ban hanh Thong tri
578-CA ngay 30-7-1923, yéu cau vién chirc
dusi quyén ti€n hanh d6i véi cic dan 16c
dong nguori nhu Jrai, Sodang, Bana,
Mnong...; quy tac hod luat tuc nhy di lam
v@i ngudi Ede (diéu nay nhic dén viec lam
cta Sabatier- ¢6 1€ sich dugc biét dén trude
khi xuat ban). Tir d6 mot loat sich st tdm
luat tyc cha nhiéu tic gid duge cong ba: P.
Guilleminet, Theophile Gerber, Jean
Boulbet, P.Bernard Lafont, J. Dournes ...

T cic luat tuc truyén thong Tay
Nguyén, nguoi Phiap van dung vio thuc t€
xét XU, xy dung cac bd luat quan phuong,
l4p céc tod dn dugc goi 12 Toa an phong tuc
(trong bai nay viét tat 1a TAPT). Va TAPT
dia ¢6 mot vai trd nhat dinh trong hoat dong
phép 1y & Tay Nguyén: “Trudc day céc chinh
quyén cil dd phai toén trong va st dung luét
tuc. Ngudi Phdp tir nhitng nam 30 cua thé ky
trude di td chitc Toa 4n phong tuc dé xir
ngudi dan toc thiéu s6 theo luat tuc cha ho.
Sau d6 chinh quyén 6ng Ngé Pinh Di¢m bai
bo toa an phong tuc (1963), bi nhin dan
chong doi dai ding. Nam 1969 chinh quyén
ong Nguyén Van Thiéu phai chdp nhan tdi
ap lai Tod dn phong tuc™".

* GS. TSKH. Nguyén Vién truéng Vién Van hod dan
gian,
U Tham lugn ctia 86 T phdp Lam Péng, Trong sdch

“Chuyén dé luat wc”, Ky yéu hoi thio ngay 28-3-

Phan Pdng Nhdt ™

Sau day, ching t6i xin gidi thiéu TAPT
cha tinh Kontum. Pay 12 mot trong nhing
TAPT tiéu bi€u di thu thap luat tuc va van
dung chiing trong qud trinh xét xit cho ca ba
dan tdc chinh Bana, Sodang, Jrat.

% Vé tén goi

Ngudi Phip goi TAPT la tribunal
coutumier hoac coutume juridique, dich sat
nghia sang ti€ng Viét 1a Toa 4n phong tuc;
ho con goi Toa 4n nay 12 tribunal coutumier
officiel c¢é nghia 12 TAPT quan phuong, dé
nhan manh tinh chat chinh thic, tinh chat
Nha nudc, bén canh tinh chit phong tuc, tap
qudn cia né.

Song song vdi Toa an phong tuc, trong
nhan dan, & cic lang budn con ton tai viéc
xét xir bang ludt tuc, ngudi Phip goi la
tribunal de village (tod 4n lang bu6n).

% Ly do ra doi

Sau hon nira thé ky cai tri cdc nudc Dong
Duong, ngudi Phip nhan thiy hoan toan bat
lyc trong viéc cai tri Tay Nguyén bang phédp
lugt, ho chuyén sang nghién ctu luat tuc va
img dung luat tuc trong xét xir. Y ki€n sau
day xdc minh thuc t€ trén:

“Su can thiép cua nhimg nha luat phép
ngudi Phidp da dem lai, trudc hét, trong tat ca
Dong Duong mot cuge cdi cach té chirc tu
phdp va trinh tu t6 tung. Trai v6i tdt ca
nhiing gi dd diénra & Campuchla Lao, Viét
Nam, chinh quyén thuc dan khong hé dat
duoc mot két qua ndo ké ca viéc lam thay
ddi, viéc 1am bién dang, ca viéc cdi cich k¥
thuat va quan niém truyén tho'ng (vé luat 1é)
ctia bd toc nay (téc gia néi vé ngudi Jral)”2

< Thanh phan xét xi va luat duoc sit
dung

1996 tai Buén Ma thuat, Vién Nghién citu khoa hoc
phép 1y, H, 1997, tr.132.

* P.Bernard Lafont: Toloi djuat, ludt tuc cia bé lac
Jarai, EFEQ, Paris, 1963, tr. 18.
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Thanh phén xét xir dugc thay déi tuy
theo thanh phin dan toc cla cic duong su.
Puong sy déu 1a ngudi Viét (s6ng 0 Tay
Nguyén) do quan toa ngudi Viét xét xit theo
luat nguti Viét. Puong su 1a nguoi dan tdc
do quan toa dan toc xét xit theo ludt tuc. Néu
duong su mot bén ngudi Viét, mot bén ngudi
dan téc, thi thanh phan xét xir ¢é su tham gia
cia ca quan tod ngudi Viét va ngudi dan toc
va qua trinh xét xir s& tham vin ca luat ngudi
Viét va luat tuc. Sau day la quyét dinh cia
Nam triéu do Héi dong nhi&p chinh cong bd
vé thanh phén xét xit & tinh Kontum khi bat
dau thanh 14p tinh nay:

“Trudc diy Kontum thudc vé tinh Binh
Dinh, va tat nhién cong viéc phéap 1y dugc thi
hanh bdi tinh nay.

Nay Kontum da thanh 14p tinh riéng, cdn
phai xdc dinh nén tang cla té chic phip 1y &
day. Ching t6i dong y dat & Kontum mot tri
huyén ngudi An nam va mét tri huyén ngudi
Moi (Tay Nguyén). Nhimg quan chic nay
gidp ngai cong st diéu hanh cong viéc phdp
1¥. Cu thé nhu sau :

-Véi truong hop ngudi An nam, do quan
tri huyén An nam xir dudi sy kiém sodt cia
ngai cong su, nhu & cdc tinh khédc. Trong
trudng hgp nay xir theo luit An nam.

-Véi truong hop ngudi Tay Nguyén, do
quan tri huyén T4y Nguyén xi duéi su kiém
sodt cua ngai cong sit. Trong trudng hgp nay
xir theo luat tuc Tay Nguyén.

-Véi trudng hop tranh chdp gitta ngudi
An nam va ngudi Tay Nguyén, do ngai cong
sit xur v4i su tham gia tu vin cua quan huyén
An nam va quan huyén Tay Nguyén. Trong
trudng hop nay xir theo lgat An nam, déng
thoi tuan tha luat tuc Tay Nguyén™.

(Hoi dong nhiép chinh: Théng bdo quyét

dinh cila Triéu dinh vé 16 chitc tu phdp & tinh
Kontum, s6 196, ngay 29-3 nam Duy Tan thit
7, tic Ya ngay 7-7-1913).

< Méi quan h¢ giira cic diéu luat caa
TAPT véi luat tuc

? Paul Guilleminet : Lmgt tiec cita b6 lac Ba Na, Xé Ddng
va Jrai @ tinh Kontum, EFEC, HA Noi, 1952, .71, -

-~
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Nguén tai liéu chiing t6i diing dé nghién
ciffu méi quan hé gita cdc diéu luat cla
TAPT véi luat tyc 1a: Luat tuc cla bo toc
Bana, Sodang va Jrai cia tinh Kontum, soan
gia la Paul Guilleminet (Uy vién thong tan
cia Trudng Vién dong bic cd Phdp), De
Boccard xuat ban, Paris, EFEQ Hanoi, 1952
(tiéng Phép). O phia ngoai c6 phu dé “Theo
luat tuc 4p dung trong cic toA &n cuba tinh
nay tir ndm 1908 dén nam 1936”.

Nhu vy, phin ma chiing t6i trich ddn dé
ban luin & day la su van dung luat tuc,
khong phai ban than luat tuc.

Tai lidu ndy c6 104 diéu, dugc sip x&p
trong 18 chuong:

- Chuong I. Nhiing diéu quy dinh chung;
Th tuc tiép theo trude Toa n (tir Diéu 1 dén
Diéu 13).

- Chuong II. Tién béi thudng; Trich
nhiém (tir Diéu 14 dén Diéu 16).

- Chuong III. Nhitng hinh phat hinh su
(tir Diéu 17 dén Diéu 20).

- Chuong IV. Nhitng bdn phan chinh cba
méi ngudi (tir Diéu 21 dén Diéu 23).

- Chucmg V. Cic nguoi dung daf cic
cong chic va bon phan chinh cha ho (tir
Diéu 24 dén Diéu 27).

- Chuong VI. Nhimng tdi pham chéng con
ngudi (tir Diéu 28 dén Diéu 34).

- Chuong VIL Toi lam hu hai ti sin (tix
Diéu 35 dén Diéu 39).

- Chuong VIII. Quy ché cd nhin (tir
Diéu 40 dén Diéu 45).

- Chuong IX. Hén nhan (tir Diéu 46 dén
Diéu 54).

- Chuong X. Nhiing quan hé tinh duc
ngoai hon nhan (tir Diéu 55 dén Diéu 63).

- Chuong XI. Nhimg van dé khéc lién
quan dén moi ngudi (tir Diéu 64 dén Diéu 69).

- Chuong XII. Lanh thé, i sdn rudng
dat (tir Diéu 70 dén Diéu 76).

- Chuong XIII. Gia siic, san bén, cau cd
(tir Diéu 77 dén Diéu 81).

- Chuong XIV. Su thu hoach ciha cai nho
khai khdn cic cinh déng, tai san cla vo
chéng (tir Diéu 82 dén Diéu 83).

- Chuong XV. Su thua k€ (tr Dicéu 84
dén Diéu 89).
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- Chuong XVL. Nhimmg cich khic dé sir
dung tai san (tir Didu 90 dén Diéu 96).

- Chuong XVII. Ng va sy bdo dam (tir
Diéu 97 dén Diéu 99).

- Chuong XVIII. Cong viéc, thué ngudi
1am dai han (tir Diéu 100 dén Diéu 104).

Dudi day, xin ban vé nhiing diéu luat
cia Toa 4n phong tuc tinh Kontum cé lién
quan chat ché vdi luét tuc.

Vé hon nhdn va gia dinh:

- Diéu 49. V& nai cu trd: “D6i vg chong
Bana vi Sodang binh thudng dén song véi
gia dinh nha chong. D6i vg chéng Jrai binh
thuong dén séng & gia dinh bén vo. Noi ¢
“qua lai” (nghia 1a ca hai bén) ciing duge
chip nhin. Hai vo chdng phai thoad thuén
tinh trang nay”.

3 tinh Kontum c6 3 dan t6c chinh 13 Bana,
Jrai, Sodang. Bana va Sodang co ban 1a theo
ché d6 phu hé. Jrai theo mau hé. Tuy nhién, su
phan dinh trén day khong that ranh mach.

Chiing ta thdy viéc quy dinh cua TAPT
vé noi cu tri trén day phi hgp theo ché do
gia dinh cla timg dan téc: miu hé, phu hé
hoac trung gian.

- Diéu 66. Vé ngudi gidm ho (45 dau):
“Khi cha me déu qua ddi, nhimg dia con vi
thanh nién & ving ngudi Jrai, trd thanh
nhilng tré dugc gidm hé clla mot trong anh
em trai ciia me (ttc 1a cau). O ving nguoi
Bana va nguoi Sodang, mét trong cdc chi
bdc 1a ngudi gidm ho”.

O ngudi Jrai, gidm ho thudec ho me vi
day 14 ch€ do mau hé. Anh em trai clia me ¢6
vai trd ciu phu, nghia 1a cau cé vai trd tuong
duong véi cha (avunculat), cho nén céau la
ngudi gidm ho. Nguge lai, & ving Bana,
Sodang, chi yéu 1a phu hé, chi bic 1a ngudi
giam ho.

- Diéu 53: “Cii chét ciia mot trong hai
vg chdng bat ddu mot thdi ky dé tang, keét
thic bing 1€ déng cira phdn mo. Ngudi vo
(hodc chéng) con sdng, trong sudt thai ky dé
tang c¢6 nghia vu phai chung thuy véi ngudi
qua c§”.

- Diéu 55. C6 nhimg tinh ti€t tang 10i:
“Khi mot trong nhitng ngudi pham t6i (quan
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hé tinh duc ngoai hon nhén) la ngudi god ma
phidn mé cia vg (chdng) chua duge dong”.

- Diéu 57: “Khi viéc ngoai tinh bi pham
bdi nhig ngudi dugc liet ke & Diéu 46, 53
(chua déng clra phdn mo), ho s& bi phat boi
nhimg tinh i€t ting t6i ning, nhu & Diéu 53.”

Cic diéu 53, 55, 57 phan dnh mot céich
rdt trung thanh phong tuc gilt ma va 1& bo ma
(trong luat ghi 12 d¢ rang va déng cita md) va
lut tuc vé hén nhén lién quan dén phong tuc
nét trén.

Ngudi Tay-Nguyén tin ring, khi méi
chét vong hén quin quanh & nghia dia, than
nhan phai thuong xuyén cham séc hon, bang
cach déu dan dem com canh dang hén, khéc
16¢, quét don ma (nha cta ngudi chét). Thai
ky ndy goi la giit ma. Trong thdi gian giit md
ngudi goi (dan 6ng hodc dan ba) phai tuyét
dé6i gitt long chung thuy khéng duge to tuéng
dén mot tinh nhan nao. Néu khong nhu vay
luat tuc goi 1a “budc qua ddu ngudi chét” va
bi phat rit nang. Phan anh quy dinh nay cua
luat tuc, TAPT khép viéc quan hé tinh duc
trong thoi gian nay vao cac “tinh tiét tang
10i” (Diéu 55 va 57).

Giai doan gilt ma dai ngan tuy theo gia
dinh. Thudng 1& thude vao viéc chudn bj vat
phdm, tién nong cho 1& bd ma. Chi phi nay
kha tén kém.

L& bd ma md ra thdi k¥ mdi, thoi ky bo
ma. Tir day gia dinh khéng cham séc mé ma
nita ma dé mac né cho dén hoang phé. Ngudi
ta tin ring hén ma di vé xit mang lung cling
vé6i 6ng ba, té tien. Nhung ngudi god duge ty
do tdi hon.

- biéu 63: “Ngudi dan ong va ngudi dan
ba god, ngay sau khi déng phdn mod va sau
khi da tuan thi nhitng nghi 1& do mot vai tap
quén dia phuong quy dinh, cé thé tdi hén”.

Viao cudi 1€ bd ma, sau khi di 1am ddy
da 1€ dang cing, khéc 16c, tién dua hén ma,
c6 Ié tdm goi. Gia dinh ddt ngudi god ra song
sudi tim goi, thay qudn 4o mdi, sau d6,
ngudi god nhap vio doan ngudi hiat mida diéu
quanh md. Ngay tir gi¢ phit nay, nguoi god
tr¢ thanh ngudi tv do, duge phép yéu duong
va tai hon.
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Trong vdn dé hon nhan vA quan hé nam
nit, luat tuc céc dan t¢c déu phat rit nang toi
loan luan. Ngoai viéc ciing 1€ rét t6n kém, c6
hién sinh tréu, doi trai gdi bi phat lam stc
vét. Ho bi bat cdi trudng trudc cong dong, bd
vao mot cdi chuéng, vuc ddu an viao mang
lon.

Tuy nhién, trong TAPT, Diéu 58 coi nhe
101 nay:

- Diéu 58. V& su loan luan: “Tuy thudc
vao finh hinh ma chi chip nhan khoan béi
thudng cho vg (chong) cta hai ké pham ti.
Gia dinh cia mbi ké pham t6i khong thé doi
héi tién bdi thudng ngoai nhimg trudng hop
duoc dé ra & Diéu 31 (Vé t6i ham hi€p phu
nir) va 56 (Vé difa tré sinh ra ngoai gia thy).
Nhung c6 quyén ¢6 mot 1€ ta toi theo nghi
thic.

Tat ca cac 1€ ta theo tuc 1&é dugc tang
thém, ma su loan luan chi la trudng hop dac
bi¢t cha 16i 1d4m di xi ly trong cdc diéu
khoan ndy 7. .

Nhu vay, TAPT chi xép loan luan trong
khung cdc toi vé quan hé tinh duc ngoai gid
thid, mitc phat khéng cao hon khung t61 nay.
TAPT chdp nhan c6 mot 1€ ta toi theo nghi
thitc va hoan toan khong chdp nhin viéc
nhuc ma, bat trin trudng, an vio méng lon.
Day 14 diém khac vdi luat tuc va 1a diéu tién
bd quan trong.

Vé tai sdn:

- - Piéu 70: Nguoi Bana, Sodang, Jrai coi
1a s& hitu cac d6 vat thi€u cha duge danh
ddu, hoic cdc thi duge hdi luom hay sin bét
(vat san, cd, qua trong rirng, mat ong...). Cic
tai san trén duoc thira k&€, dugc tang, bicu,
mua ban. -

- Piéu 77: C4c san phdm ty nhién nhu
sap ong, mat ong, qua rimng, cic loai cay co
dn duge, goi 1a tai san thi€u chh. Ching
thuéc vé& ngudi phat hién, ho phai danh dau,
thu nhit va hdi lugm ching va tir d6 tr&
thanh tai san c4 thé.

- biéu 78: Khong ai duoc chiém doat
mot vat bat dugc. Ai bat duge mot vat gi phai
bao cho lang biét. Anh ta c6 quyén dugc
hudng thi lao vé viéc di tim duge vat dy va
di bao quan 5t né. Anh ta c6 thé trd thanh
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chi cua vat nay n€u khong c6 ai nhén trong
théi gian 1 nam.

- Diéu 79: Khong ai dugc nhin s& hiru
mot con vat lac, hodc con vat nhap vao doan
cha minh. Anh ta phai bdo cho cdc chu lang
vé phét hién clia minh va duge xem la nguoi
cot giit con vit ma anh ta c6 nhiém vy cham
s6c. Nguoi chll s& hitu chi cé thé thu hoi lai
tai san khi di tra cong coi gilt va bdi thudng
tuy theo thiét hai ma con vat gay ra.

“Khéng ai dugc chiém doat mot vat bit
dugc ...”, “Khong ai dugc nhén s& hitu mot
con vét lac...”. Pay 1a quy tic truyén thong
clia cdc dan toc Tay Nguyén dugc ghi nhé
trong luat tuc. Sau day la quy dinh cua luat
tuc vé nhing van dé trén:

- Diéu 213 Luat tuc Ede*:

“Hdén nhan duoc cia ngudi ta,

ma hdn khong hé miéng nita 11 néi cho
ai biét,

ma hdn khong bdo cho dan lang rdng
hdn dd nhdt duoc cua.

Hdn kin hoi, kin tiéng.

Hdn giit kin qud bau vdi cd hat trong dé.

Nhuevdy la hdn cé 101

- Diéu 214 Luat tuc Ede néi vé viéc bt
duoc trau bd hoic coha cai khiac:

“Cuia bdt dugc cé thé 1a con bo cia chii
lang,

Ia con trdu ciia ngudi giau, hay dé vdt
cia ba con ddn lang.

Phdi ho hodn lén, di bdo cho moi nguoi
biét,

ndi cho moi ngudi biét rdng,

con trdu khong biét cia ai, con bo khong
biét cia ai,

dé dac cida ba con ddn long, khong biét
rd ai la chu.

Bdt dugc bo thi phdi tim ngudi ¢ bé,

nhdt dugc sot ddy thi phai di tim nguoi
chit soi day”.

* Céc diéu vé uat tue Edeé trong phan nay trich tir séch
Ludt tue Edé, Ngo Dirc Thinh va Chu Théi Son, Nxb.
Chinh tri Qudc gia, H, 1996.
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Cing nhu cdc luat tuc ma TAPT ip
dung, Luat tuc Mnong®, Diéu 13, Chuong
VIII, coi t9i nhat ctia roi khoéng tra la an cip:

“Stic vt buon lang chay ra bt ginp

Ciia budn lang roi ta luom giiip

Bdt con lon phdi tré cho chii

Bdt con ga phdi trd cho chii

Liwom duoc cida roi phdi trd cho chil

Litgm ctia roi ldy luon

Nhit vay goi la Igy lén

An cdp va ldy lén 16 nhu nhaw”.

- Diéu 36 (TAPT): “Ké nao 1am hu hai
tai san clia ngudi khdc ma khéng cé cha tam
thi phai bdi thudng vat chdt va boi thuomg
theo tap tuc (chang han nhu gay ra xdi
quiyy”.

- Dieu 37 (TAPT): “Ngudi mét trom
phai dugc nhan tir ké trém gap doi gia trj vat
né da ldy trom va gap ba gid tri clia théc gao
lay trom.

An trém vao dip 1& Tét, trong kho, vua
hodic m6 ma phéi chi cdc khoan béi thudng
nang.

inh an trom, bi phat hién khi méi bit
dau hanh dong, thi khong phai tra tién bdi
thudng, nhung phai c6 1& ciing theo tap tuc vi
gay 0 u€, xdi qudy ™.

“Lay cap mot phai dén ba” 12 co ban phi
hop v6i tinh thdn cha luat tuc nhiéu dan toc
Tay Nguyén.

- Diéu 3, Chuong II, Luat tuc Bde ghi
nhé:

“Ké dn cdp dn trém phdi trd dii gid (s¢
cia cdi dd ldy cdp), .

ngodi ra phdi chiv mot khodn boi
thuong,

hdn phdi trd thém hai, tic phdi trd gap
ba,
thém mot trudc mot sau (sé ciia cdi da
ddnh cdp)”.

- Diéu 20, Chuong VII, Luat tuc Mnong
cling néi r6 “lay mot dén ba™:

“M¢t con lon bét dén ba con

* Nhimg diéu vé luat tuc Mnéng trong phin nay dugc
trich tir sdch Ludt tuc Mnéng, Ng6 Ditc Thinh chi
bién, Nxb. Chinh tri quée gia, H, 1998,

TOA AN PHONG TUC..

Mot con ga bdt dén ba con

Ldy cia mot bdt dén gdp ba™.

Quy dinh trén day ¢6 co s& tir mot quan
ni¢ém rat phd bi€n & cdc cu dan thdi ¢é so.
Ho tin rang moi vat déu c6 hén (animisme-
Phdp, animism- Anh).

Ciing nhu védy, ngudi Tay Nguyén tin
rang dong vat, thyc vat va ké ca vat vo sinh
nhu ndi, song, chiéng, ché, tréng hogor, néi
dong, gh€ dai ddnh chiéng (kpan)... déu c6
phén hén, goi la yang.

Yang khong chi 1a mét hién tugng thin
thanh xa x6i, ma k€ cd nhimg vat binh
thudng, gan giii véi con ngudi ciing c6 yang.
Yang c6 loai t6t, loai xdu. Yang c6 thé gidp
d& phu ho ngudi. Vat ¢6 yang nén cé thé vui
buén, bang long hodc bat binh. Con ngudi c6
thé nghe tiéng néi clia yang, thudmg thong
qua gidic mo. Ngudi ta tranh dung cham, 1am
phién yang clia cic vat. Khi dio ché ruou
quy lén dé ding, phai trinh bay, xin phép.
MG wii thiéng (yang ktung) ra dé 1am 1&, phai
cing heo. Vat bi danh cép tic 12 yang cila né
bi tdn loan. Vi vay, ké ldy cép, ngoai viéc béi
thuong phin vt thé cha vat, con phai béi
thudng thém vi t6i lam xic pham dén hén
via ctia nd. .

TAPT néi v€ viec “bbi thudng theo tap
tuc, do gay 6 ué, gay xui qudy” (Diéu 36,
Di€u 39 clia TAPT) déu mang § nghia vira
noi trén.

An cip lda gao ngay I& tét, tic 13 thoi
diém thiéng (temps sacré) trong nam, yang
bi ton thuong nang hon ngay thudng, nén toi
nang hon ciing c6 y nghia nhu vay.

Vé tai nan: _

- Diéu 75 (TAPT): “Cam by chi c6 thé
dat ¢ trong hang rao. Cam bdy va noi dat
phong lac phdi dugc bdo bing nhimg dau
hi¢u rat dé€ thdy. Cam biy san bat duoc bdo
hi¢u hgp 1& chi dugc dit bén ngoai viing gia
stic thudng di fai ”,

- Diéu 69 (TAPT): “Cii chét & ngoai nhi
0 cOn gay ra nhitng khoan dén bi theo phong
tuc sau;

a. Khi cdi chét xay ra trong nha ngudi
khéc, nhung van & trong lang ngudi qud c6,
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chil gia dinh c6 quyén dodi khoan chi phi cho
18 tdy u€; mot con dé hoéic mot con lgn;

b. Khi cdi chét xay ra trong ling ngudi
qua c6, bén ngodi moi ngdi nha, khéng 18
chitc 1€ tdy ué;

c. Khi cdi chét xdy ra trong mot lang,
khong phai lang clia ngudi qui cd, lang nay
c6 quyén ddi mot khoan chi phi cha 18 tdy
ué: moét con trau”.

Vé 16i “khdch chét trong nha”, Diéu 12,
Chuong IV, Luit tuc Mndng ghi nhé:

“Dé khdi dinh com J tay,

Dé khdi dinh phén noi kho,

D¢ khdi dinh chét noi ngudi,

Dé miii tén khoi dinh vao khién,

(Phdi)

Cing xod mgt vit, mot cho,

Ciing xod mot lon, mot ché™.

% Ché tai

O TAPT sir dung ca ché tai ctia luat tuc
nhu: lam 1€ dang cing rugu, ga, lon, dé, trau
dé ta 16i vdi thin linh va cong dong; va ca
cdc ché tai cha phdp lut hién dai nhu: phat
tién, phat ti, tich bién tai san.

< Kétluan

1. Xét vé toan cuc, nhimg diéu luat cua
TAPT c6 pham vi diéu chinh rong, tuong
duong vdi luat tyc. Nhilng quy dinh nay diéu
chinh cdc quan hé x3d hdi clha cic dan toc
Bana, Sodang, Jarai bao gém ca linh vuc
hinh st va dan sy (hén nhan, gia dinh...)
ciing gidng nhur Luat tuc clia ngudi £dé duge
liét ke sau day:

- Chuong I. Cic quy dinh m& ddu

- Chwong II. V& cdc toi xidc pham dén
ngudi dau lang

- Chuong III. V& zéc t0i cia ngudi
trudng budn

- Chuong IV. Cic vi pham lgi ich cong
ddng

- Chuong V. Vé hon nhan

- Chuong VI. V€ quan hé¢ cha me - con
cdi

- Chuong VIL. V& t6i gian dam

- Chuong VIII. Cac trong t6i

- Chuong IX. V€ cia cai, tai san

- Chuong X. Vé trau bd gay thiét hai...

- Chuong XI. V€ dat dai va ngudi cha dét

Ml it

(Téng cong gém 11 chuong va 236 diéu)

2. V& co ban, nhiéu quy tic xit sy cia
phong tuc va luat tuc cdc dan toc Tay
Nguyén duoc van dung va dua vio trong cic
diéu luat cha TAPT mot cach thich hop.

2.1. Vé hon nhén, TAPT d3 c6 nhiing
quy dinh phit hop theo dic diém cia cdc ché
do gia dinh cha timg dan toc: miu he, phu
hé, trung gian; vé cdc mat cu trd, gidm ho...

2.2. V& quan hé¢ tinh duc ngoai gid thu,
quy dinh ctia TAPT k& thita quy dinh cla
luat tuc vé vin dé thoi ky gilt ma va bo ma.
Trong théi ky gilt ma, ngudi god cé quan hé
tinh duc bi phat ting nang. Tuy nhién, ngay
sau khi lam 1& tdm g6i (trong l& bd ma),
ngudi god duge phép tir do “quan he”.

2.3. Vaj tro cGa quan niém tin ngudng
yang (vat linh= animism) rat dugc ton trong
trong cdc quy dinh ciia TAPT. Diéu nay thé
hién qua cic hinh thic phat dé ta toi vé su
xtic pham dén hén via clia cdc vat thé, tic 12
xGc pham dén yang; va thé hién qua mét
ki€u phat dac biét Tay Nguyén la “ldy cip
mot phai dén ba”.

2.4. Bén canh d6, TAPT da sira d8i mot
s quy dinh lac hiu cta lujt tuc cho phu hop
véi ti€n bd, nhu khong chdp nhan hinh thic
nhuc ma nhan phdm trong t6i loan luén, va
khong chip nhan viéc thir tdi (diéu tra 19i
pham) biing nhimg hinh thitc trung ¢4 nhu:
dé chi néng vao tay, lan nuéc, 14y kim trong
n6i nudc dang s6i, bop tring. ..

2.5. Vé nhan su xét xu, trong nhing
phién tod xir ngudi dan toc thiéu s6 (hai bén
hodc mot bén duong su) déu c6 quan toa la
ngudi dan toc.

2.6. V& ché tai, ding ca ché tai clia luat
tuc (cing ta t6i) va ché tai cliia phap luat hién
dai (phat tién, tich bién tai san, tu...).

2.7. V& phong céch dién dat, khong
ding van vin, ma diing ngon ngit chinh xéc,
nhd vay tranh sy hiéu mo hé. B6 cuc cic
chuong, diéu vira mach lac, vira chat ché.

Tir truéc dén nay, ching ta déu nhan
thdy gié tri chia luat tuc. Nhung nhiéu van dé
dugc dat ra ma chua c6 10i giai dép:

(Xem tiép trang 29)



dao diic 16i song tu cdp Thanh phd xudng
phuong, xa. Tir d6 hinh thanh nhan cach cia
mot doi ngii can bd - cong chiic ¢ ¥ thirc sdu
sdc vé bon phan phuc vu xi hai, cong dan va
phuc vu cong dong theo quan niém hanh
chinh d6i méi, “hanh chinh phyc vu”.

* Xay dung doi ngii can bo - cong chire
du trinh d¢ thuc hién phan cap

Dé thuc hién t6t nhiém vu clia phan cap,
cdn ddy manh cai cich vé céng tic can bo —
cong chitc. Ti€p tuc ra soat cong tic cin bd,
t6 chifc, quy hoach va dao tao mdi doi ngil
can bd nong cot, can bd chuyén mén cho viéc
dam nhiém cdc nhiém vy phan cdp & co so.
Song song d6 la viéc ra sodt lai cong tac phan
cdp, uy quyén cho s& - nganh, két hop phan
cap véi phat huy quyén chii dong cia cdn bod
co s0O, tang quyén lam chi clha nhan dan
théng qua viéc ddnh gi4, gidm sdt tiing cong
viéc clia can bd — cong chiic dugc phan cap.
Chi ¢6 phan cong ding ngudi, ding viéc thi
bé mdy hanh chinh hoat dong méi cé hiéu
qua. Gan viéc phan cap v6i viéc chudn hod,
miu hod, coéng khai hod nhimg loai thi tuc
hatth chinh, hoan thién céc quy trinh thi tuc
hanh chinh va déng thdi ciing gén lién véi
chudn hod quy trinh cong vu nhim cai tién
hon nita chat lugng dich vu hanh chinh cong
theo nguyén tic dan chi, don gian, cong khai,
diing phdp luat, giam phién ha cho nhan dan
va t6 chiic.

Doi ngii can bo - cong chiic 1a nhan t6
quyét dinh cua cong cudc cai cich hanh
chinh. Chinh vi vay, phai dac biét quan tim
dén nhan t6 ndy tr viéc dao tao bdi dudng, ra
sodt lai bién ché, xdc dinh “bién ché thuc”
cho cac s, ban - nganh, quin - huyén,
phudng — xa, thi trin cho phd hop véi dic
diém cha d6 thi 16n nhu Thanh phé H6 Chi
Minh, khdc phuc tinh trang “vita thita, vita
thiéu” nhu hién nay. Ddy manh quy hoach
dao tao, boi dudng mot cich co ban, chudn
hod doi ngii can:bo - cong chiic hanh chinh,
cht trong ndng cao kién thic k¥ nang hanh
chinh, v6i muc dich 1a “céng tam, thao viéc
va trong sach’.

Mit khdc, nén thuc hién thi diém thi
tuyén cong chic linh dao nhu mé hinh ma
Trung Quédc dang thuc hién, tap trung dao tao
chinh trj - tu twdng, van hod va nghiép vu cho
can bd chu chot phudng - x&, thi trén. Ti€p tuc
luan chuyén, bd trf cdn bo - cong chic theo
dung s& trudng chifc nang, nganh nghé, tranh
tinh trang trdi nganh nghé, hay vi cdc 1y do cd
nhan, cuc bd ban vi. Pay manh céng tic kiém
tra, gidm sat, tuyén chon cén bo - céng chitc
theo kiéu “cé vdo - cé ra”, kién quyét loai trir
nhilng can bd - cong chiic yéu chuyén mon
nghiép vu, kém vé dao diic. Thyc hién ché do
dii ngd, thu hiit nhan tai tir cic noi dén Thanh
ph6 lam viéc bang viéc dua ra cdc chinh séch
kéu goi nhan ti thoa ddng, phd hop. .

(Tiép theo trang 24 — Toa dn phong tuc)

- Lua chon bd phan nao cia luét tuc va
thé hién duéi hinh thic nao: “Ching ta cén
nghién citu dé k& thira trén co s& chon loc,
1i€p thu ¢6 lva chon truyén théng tét dep clia
qud khi. Nhimg tdp quén, luat tuc nao cédn
duge thira nhan va sy thira nhan dé cin duge
thé hién duéi hinh thic nao?” ¢

- Xir I¥ m6i quan hé giita phap luat va
luat tuc nhu thé ndo: “Quan hé gilta huong
udc, ludt tuc véi phdp luat nha nudc nhu the

nao? Sy tac dong va anh hudng 14n nhau giita
phip luat va luat tuc, huong uéc nhu thé
nao?”.

Chinh TAPT di tra 16i nhimg ciu hoi
trén, vé co ban: méi quan hé, sy lya chon,
hinh thic thé hién... Mic di cdn phai tho
luan thém, nhung ching t6i cho ring TAPT
da cho ta mét kiéu ciach hop Iy vé viéc tiép
thu luét tuc, ma chiing ta cin phai tim hiéu,
nghién ctru cdn than.

%7 Bé truéng B Tu phdp Nguyén Dinh Loc : Phdt biéu khai mac héi thdo khoa hoc, wrong séch “Chuyeén dé luat
tuc”, Ky y€u hdi thao ngay 28-3-1996, tai Buén Ma Thugt, Vién Nghién citu Khoa hoc phdp 1y, H, 1997, ir.11.
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