XAC PINH THIET HAI TRONG BOI THUONG
THIET HAI DO TINH MANG BI XAM PHAM

X{LC dinh thiét hai 1a co sd dé dn dinh
mitc boi thutmg trong trich nhiém boi
thudng thiét hai ngodi hop déng ndi chung vi
trach nhiém béi thudmg thiét hai do tinh mang
bi xdm pham noi rigng. Xiac dinh thiét hai
chinh 14 viée tinh todn nhiing ton that ca vé mat
vat chédt vi tinh thén, tir d6 dn dinh mifc boi
thuimg thiét hai bing mét khoin tién cu the.

Dé lam co s cho viée xdc dinh mic boi
thudng vi hinh thic boi thudng, Bo luat Dan
s (BLDS) 2005 da quy dinh cich xdc dinh
boi thudng thiét hai trong trudong hop tinh
mang bi xdm pham tai Dicu 610 nhu sau:

1. Thiét hai do tinh mang bi x4m pham bao
gom:

a. Chi phi hop 1y cho viée ciu chita, boi
dudng, cham s6c ngudi bi thiét hai trude khi
chét;

b. Chi phi hop 1§ cho vide mai tdng;

c. Tién cap dudng cho nhimg ngudi ma
ngudi bi thiét hai 6 nghia vy cip duting;

2. Mgudi xam pham tinh mang cla ngudi
khdac phai boi thudng thiét hai theo quy dinh
tai khoan 1 diéu niy vi mot khodn tién khic
dé b dap ton thit ve tinh thin cho ngudi than
thich thudc hing thira k& thir nhil cha ngudi
bi thiét hai, néu khong ¢d nhitng ngudi niy thi
ngudi ma ngudi bi thiét hai da wrue tep nuoi
dudng, ngudi da tryc tiép nuéi dudng ngudi bi
hai dugc hudng khoin tién nay. Muic boi
thutmg bl dip ton thit vé tinh thin do céc bén
thod thuin; néu khong thod thuin duge thi
muc 161 da khong qud 60 thing luong toi
thi¢u do nha nudc quy dinh.

Tuy nhién, quy dinh tai Piéu 610 van chua
diy di va cu thé dé ¢6 thé hiéu the ndo 1a “chi
phi hop 1y, Chinh vi diéu luit quy dinh qud
chung chung nén co nhidu tudng hop trong
cling mét su vice boi thudng do tinh mang bi
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xam pham thi mdi wa dn lai quyé dinh mot
cich khic nhau. Dé c6 thé hiéu v gidi quy@
mét cich théng nhil, ching ta cin phai hidu
ndi dung Picu 610. Dudi day, ching toi xin trao
déi timg noi dung cu thé clha didu luat nay.

Thit nhdt, chi phi hop 1 cho viée citn chita,
beit duidng, cham séc ngwdt bi thiél hai trude ki
chét la nhitng khodan ma nguot gdy thiét hat
phi bo ra dé ciiv chite, boi ditdng, chdm sdc
ngdi bi thict hai trude khi chét.

Chi phi hop 1§ cho viéc ciu chifa, boi
dudng g¢ém tién thué phuong tién dua ngudi
bi thi¢t hai di cip ciiu tai co sd v 1€, tién thude
vii tifn mua thiét bi y & chifu chup X-
quang, chup cit 1ép, siéu am, xét nghiém, ma,
truyén mdu, vat 1§ tri ligu. . .theo chi dinh cta
bdc s§. Tién vién phi, tién mua thudc bo, tiép
dam, tién bdi dudng phuc hdi siic khoé cho
ngudi bi thiét hai theo chi dinh cta bic sy,
cdc chi phi thuc t€ cin thiét khdc cho ngudi bi
thiét hai (néu cd). Tét ca nhing chi phi nay
dugc xic dinh dua trén co sd hod don, ching
tir hop 1& theo chi dan cia bdc s¥.

Chi phi hop 1¥ cho viéc cham sdc ngudi
bi thiét hai bao gom chi phi hing thing cho
viéc nudt dudng, diu tri ngudi bi thiét hai va
chi phi hop 1§ cho ngudi thudng xuyén cham
soc nguoi bi thiét hai. Chi phi hop 1¥ cho
ngudi thuong xuyén chim soéc ngudi bi thiét
hai duoc tinh bang mic tién cong trung binh
trda cho nguoi cham soc ngudi bi tan tat tai dia
phuong noi ngudi bi thiét hai cu ui, Vé
nguyén tic, chi tinh boi thudng thiét hai cho
mét nguoi cham sde ngudn bi thiét hai.

Thir hai, chi phi hop Iy cho viéc mai tang
nan nhen la khodn ehi phi niong dot phite tap,
né phu thude vde phong e, tdp qudn cia timg
dia phiemg. Vay, nhu the nao duoc goi la hop
[¥7 Vin dé nay rdt khé xdc dinh vi nd lién quan
dén truyén thdng dao diic, tam linh clia din tdc
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ta, do dé khé ¢6 thé dua ra ducc™mdt mikc cd
dinh. Mat khic, wy timg dia phuong ma nhimg
chi phi cho viéc mai tang la khic nhau. Trudge
kia, Nghi quyét so 0I/NQ- HDTP ngay 28
thing 4 nam 2004 huéng din dp dung mot sd
quy dinh cia BLDS vé boi thutmg thiét hai
ngodi hop dong (sau day goi la Nghi quyét 01)
¢6 quy dinh nhu sau:

Chi phi hop I¥ cho viéc mai Ling bao gdm
cic khoan tién mua quan L, cic vat dung can
thiét cho viéc kham Lém, khan tang, nén, hoa,
thué xe tang vi cac khoian chi khic phuc vu cho
vi¢e chon ¢l hodc hoa tdng theo thong 1¢ chung,
Kh{‘mg, chap nhin véu ciu boi thuimg chi phi
cling 1€, 1€ bii, an udng, xiy mo, boc mo. .

Tir khi BLDS méi ¢6 hi¢u luc dén nay Lhun
¢6 mot van ban n3o hudng dan viéc dp dung
nhimg quy dinh nay.

Thir ba, tien cap dwong cho nhimg ngiin
ma ngwoi bi thiét hai c6 nghia vu cdp diing
khi ho con song la khoan tién ma ngien gay
thiér hat phici thue Taén nghia vie thay nan nhdn
dé nnoi ditdng ngudi ma ki con song nan nhén
ed nghta v phai edp tién nudi digng. Khoan
tién cip dufmg nay nhim muc dich dam bdo
cho nhimg nguin duge cap dudng c6 mdt cude
song 161 thi€u nhy hic nan nhin con song cho
dén khi ho truong thanh hodc ¢6 thu nhap du
nuoi song bin than hay dén khi ho chét.. . Mic
béi thuimg khodn tién nay ¢6 thé thay déi theo
yiu ciu cua ngudt gay thiét hat hodc cua ngudi
duge hudng khoan tién clp dudng ndy tuy
thuge vao su thay doi s6 luong ngudi duge
huing tién cip dudng. Nhu vay, khong phai
moi truémg hop xam pham tinh mang thi nguin
giy thiét hai déu phai béi thudng khodn tién
cip dudng. Trong mot s6 tniomg hop, sau khi
nan nhan chét mét théi gian thi tkich nhi€ém
nay mdi phat sinh, vi du trudc khi nan nhin
chét thi v nan nhan mang thai duoc 6 thing, 3
thing sau dira tré méi ra doi, nhu vy khi dida
con nan nhan ra doi thi ngudi gay thiét hai maéi
¢O trach nhiém cip dudng cho difa tre.

Tuy nhién, ciing c6 tniimg hop khi con
sOng nguon bi thiét hai ¢6 nghia vu cap dubng
nhung ka khong cap dudng, sau khi ho chét thi
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thian nhéin cua ho lai yéu cau ngui gay thiét hai
phai boi thutmg khodn tién cap duimg cho
nhimg ngudi ma khi con song ngud by thiét ha
c6 nghia vu ciip dudng. DE trinh nhiing truimg
hop nhu thé nay thi trude diy Nghi quyél s6 01
di quy dinh rang Toa dn chi xem xét khodn tién
cip dudng cho nhimg ngudi ma ngudi bi thiét
hai ¢é nghia vu cip dudng néu trude Khi tinh
mang bi xam pham thi nguti bi hai thuc 1€ dang
thuc hién nghia vu cap duing nay. Theo ching
161, quy dinh niy rat hop 1y & chd 1a ban thin
ngudi bi hai ¢6 nghia vu cip dudng nhumg
khong cap dudmg thi ciing khong thé budc
nguti khic phai ganh chiu trich nhiém dé chi
vi ngudt dy ghy ra thiét hai.

Vin dé dit ra ¢ day la doi wong dugc
hung tién cip dudng la nhimg ai? Viée xdc
dinh cic doi wmg ndy trong nhiu tuimg hop
cling ral phic tap boi nhiéu khi né khong phu
thuoc vao quan hé huyél thong, ruot thit cling
nhu thdi han ho duoc ngudi bi thiét hai cip
dudng khi cdn song. Theo phip luat quy dinh
thi nguoi duge hudng tién cip dudng trong
trutmg hop nan nhin chét 1 nhimg ngudi: (i)
khong 6 kha ning lao dong vi khong ¢ thu
nhép, hodc ¢6 thu nhap nhung khong di nudi
song ban thin; (ii) duoc nan nhan cap dudng
thutmg xuyén khi con song. Tir quv dinh chung
niy ¢6 thé xic dinh doi wong duce huomg
khodn tién cip dutng Ia nhimg ngudi sau:

- Con chua thanh nién hoac con da thanh
nién ma khong ¢6 kha nang lao dong thi bo me
phii ¢6 nghia vu nudi dudng (bao gém con
trong gid thi, con ngoai gid tha, con nudi, con
di thanh thai vi con song sau kKhi sinh);

- Cha me khong con kha nang lao dong,
hoic thu nhip cia ho khong di nudi song
ban thian minh;

- Vo hoic chong khong c6 kha nang lao
dong:

- Ngoiai ra, nhimg déi tuong khéc nhu 6ng,
bit, ¢o, di, chd, bdc, anh, chi, em. . .ciing ¢6 thé
duge hudng ién cip dudng néu trude khi nan
nhin chét ho dugc nan nhin nuéi dudng, va
cho dén thdi di€ém nan nhin chét thi ho khong
con kha nang lao dong hodc khong ¢ thu
nhép du dé nuéi séng ban than.



VEé mic cidp dudng, xdc dinhe-mic cip
dudng duge xem la mot vin dé phic tap nhat
trong gidi quyét vu dn vé bai thudmg thiét hai do
tinh mang bi xiam pham. Hién nay chua ¢6 van
bin niao hudng din théng nhit vé viée xdc dinh
mitiic ¢dp duting. Tuy nhién, qua tim hic¢u 1y luin
cling nhu thuc tién xét xir cic vu dn cu thé clia
Tod an thi vide xic dinh mie cap duing thong
thuing duoc thue hién nhur sau:

Khoan | Biéu 605 BLDS 2005 co quy dinh
ring vé nguyén tic bol thudmg thiét hai 1a thiét
hai phai duge bdi thutmg toan bo. Toan bd
diy ¢d nghia 1a thiét hai dén dau thi boi thuing
dén dé. Do vay, dé dam bao quyén loi cua thin
nhin ngudi bi hai thi vige xdc dinh mic cip
dudng phai dua trén miic thue € md ngudi bi
thiét hai ¢d nghia vu cip dudng dang dugc
hudng trude khi ngudi bi thiét hai chét,

Tuy nhién, wén thue & thi khong phai liic
ndo Tod dn ciing quyét dinh mic cip dudng
rén co s¢ mie cip dudng thue (€ cla ngudi bi
thiét hai vi nhing 1y do khde nhau. Trén thuc &
cd nhimg trudng hop thu nhip cla ngudi bi thiét
hai khi con séng 1a rdt cao, do dé ma mdc cip
duding cla ngudi bi thiét hai doi véi ngudi thin
clia minh cling cao. Vi thé, néu xdc dinh thiét
hai dua trén miie cap dudng thye 1€ cia ngudi bi
thiét hai thi din dén mot diéu i teich nhiém boi
thutng thiét hai doi véi ngudi bi thiét ha s¢ la
mot khoan tién ridt lén vi thudmg 1a trong
khoang thoi gian diai. Do vay, bin dn, quyét
dinh cta toi dn kho 6 thé thue thi weén thue 1€
bé gidi quyét nhimg trudng hop nay, Tod dn
nén xem xét mife béi thuding dua trén kha nang
kinh t& thuc 1€ cha ngudi gay ra thiét hai, cho da
viée xde dinh muc ¢ip du@ng dua wén tiéu chi
iy it nhiéu cd thé anh hudng dén quyén loi cua
than nhin ngudi bi hai nhung nd dam bio tinh
kha thi cia bin dn cia Tod dan rén thue té.

Tt n1e, tién bt dip 10n thét vé tinh thian cho
nhing ngudi thin thich cla nan nhan. Ton thit vé
tinh thin 13 mot khdi nigm mdi chi duge su dung
tir khi BLIDS 1995 ra din va hién nay tiép tue dugce
BLIDS 2005 ké thita. Khii niém nay triu tuong va
khé xic dinh v& mic boi thutmg thiét hai trong
timg tndmg hop cu thé. Boi vy, nguyén tic boi
thutmg toan bo thiét hai khong thé dp dung doi

vii khodn t6n thil nity ma viée xdc dinh chi 1a &
e do wemg doi. Vin dé diat ra la trong tudng
hop nao thi Toa dn bude ngudi gay thiét hai phai
béi thuémg, v mic boi thutng la bao nhi¢u?

Tan thit vé tinh thdn duge hiéu 1 nhimg dau
dén, mat mat vé tinh cam, su hut hiang hoac sup
dd vé tinh thin mi nhimg ngudi thin thich nhat
cha nan nhan phai gdnh chiu. Ton that vé tinh
than rit khd xic dinh ducce thanh tién, viée xic
dinh ngudi than thich cia nan nhan ¢é bi 1on thit
vé tinh thin hay khong vii mdc dé nhu the nio
clng 1a mol viin dé rdt phic tap. Trude Kia,
BLDS 1995 guy dinh I “tuy wmg truding hop”
M tod dn quyét dinh chit khéng phii 1a trong bat
k¥ trudng hop nio ciing bude ngudi gdy thiét hai
phai béi thutmg khodn tién b dap ton thit vé
tinh thin. Hién nay, BLDS 2005 gquy dinh:
“Noudi xim pham tinh mang coa ngudn kKhic
phéi bdi thuting thiét hai theo quy dinh tai khoan
I diéu nay va mot khodn tién khic dé b dap ton
that vé tinh than cho ngudi than thich thude hang
thira k& tha nhat cla ngudi bi thiét hai, néu
khong ¢ nhitng nguoi nay thi nguoi ma ngudi bi
thiét hai da truc 1i€p nudi dudng, ngudi di e
lidp nuoi dudng ngudi bi hai duge hutng khoan
tién nity...". Didu nay cd nghia la bat ky uudng
hop nio thi ngudi gay thiét hai cling phai bdi
thutmg tinh thin cho thin nhan ngudi b hal.

Viée xdc dinh mic béi thuomg 10n thit vé
tinh thin ¢ timg tudng hop vi timg déi tuong cue
ki phtic tap. Tod dn phii can cif vio mife do 1on
thit mi thin nhan ngudi bi hai phai gdnh chiu dé
xic dinh khodn tién boi thudng ndy. Thong
thudng, khodn tién nay do cic bén wr thod thuan.
Trong trudng hop khong thoa thudn duge thi mic
161 da khong qua 60 thing luong (6 thiéu do nhi
nudic quy dinh tai thoi diem giai quyet boi thutmg.

Tém lai, viée xdc dinh béi thutng thiét hai
ngodi hop dong ndl chung va béi thuing thiét
hai do tinh mang bi xam pham noi rigng la mot
din dé rat phiic tap. N6 luon doi hol yéu ciu vé
tinh hop 1y va su linh hoat dén véi timg truong
hop. Do d6, khi Tod dn xét xir cin phdi xem xét
than trong nhing yéu & khich quan dé ¢6 thé
xidc dinh chinh xdc mdc bdi thudng, dam bio
quyén loi cha cdc bén duong su.
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V¢ mikc cip dudng, xiac dinkr mic cip
dutmg duce xem [a mot viin & phic tap nhit
trong gial quyel vu dn v¢ boi thudmg thiét hai do
tinh mang bi xam pham. Hién nay chua c6 vin
kin nio hudng din thong nhat ve viéc xic dinh
miic cip dudng. Tuy nhién, qua tim hiéu 1y luin
ciing nhu thuc tién xét Xir cic vu dn cu the cia
Tod dn thi viée xiac dinh miic cap dudng thong
thuomg duge thue hién nhur sau:

Khoan 1 Dicéu 605 BLDS 2005 ¢o quy dinh
rang vé nguyén tic boi thudmg thiét hai T thiét
hai phii duge boi thutmg toin bd. Toin bo &
diy ¢ nghia 1a thiét hai dén dau thi boi thudmg
dén d6. Do viy, dé dam bao quyén loi cua than
nhin ngudi bi hai thi viéc xac dinh mic cap
dutmg phai dua trén mic thuc 1€ ma ngut b
thiét hai o6 nghia vu cip dudng dang ducc
huimg trude khi ngudn bi thiét hai chét

Tuy nhién, trén thuc 1€ thi khong phan hic
nio Toa dn cing quyél dinh mic cap duing
wrén co s mic cap dudng thue ©€ cia ngudi bi
thiét hai vi nhimg Iy do khic nhau. Trén thue t&
6 nhimg truémg hop thu nhip cia ngudi bi thiét
hai khi ¢dn song i rit cao, do dé ma mic cip
dutig cia nguii bi thidt hai doi véi ngudi thin
cta minh cing cao. Vi thé, néu xdc dinh thiét
hai dua trén mifc cip dudng thuc 1€ cia ngudi bi
thiét hai thi din dén mat diéu 13 trich nhiém boi
thutmg thiét hai d6i véi nguii bi thiét hai sé la
mot khodn tién rit In va thumg la uong
khoang théi gian dai. Do vy, ban an, quvél
dinh ctia t0a dn khé ¢6 thé thuc thi trén thuc &,
D¢ gidi quyét nhimg tnmg hop nay, Toa in
nén xem xét mic boi thuémg dua rén kha ning
kinh 1¢ thuc 1€ cGia ngutn gay ra thiét hai, cho du
vige xic dinh muce cip dudng dua trén tidu chi
nity it nhiéu ¢6 the anh huding dén quyén lgi caa
than nhan ngudi bi hai nhung né dam bio tinh
khit thi cia bdn dn cia Tod dn trén thuc 1€,

Thit tue, tién b dap 16n that vé tnh thin cho
nhimg ngui thin thich ctia nan nhan. Ton that vé
tinh thin la mot khai niém mai chi duce sir dung
tir khi BLDS 1995 ra doi va hién nay uép tuc ducc
BLDS 2005 ké thira. Khdi niém nay trin tuong va
kho xdc dinh v& mic bdi thutng thiét hai rong
timg tnidmg hop cu thé. Bai vay, nguyén tic boi
thuimg todn b thiét hai khong thé dp dung doi
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vGi khodn 10n thit nay ma viéc xac dinh chi la o
muic do wong doi. Van dé dit ra la trong tniimg
hop nio thi Tod dn budc ngudi gy thiét ha phai
boi thuimg. v mikc boi thukmg ki bao nhiéu?

Ton that vé unh thin ducc hiéu la nhimg dau
ddn, mét mét vé tinh cam, su hut hing hodac sup
do vé tinh thiin ma nhimg nguin thin thich nhéit
cia nan nhin phai ganh chiu. Tén thit vé unh
thin rdt kho xdc dinh duge thinh tién, viéc xic
dinh ngudi than thich cta nan nhan ¢6 bi tén thi
vé tinh thdn hay khong vi mic do nhu the nio
cing la mot viin dé rat phie tap. Trude kia,
BLDS 1995 quy dinh i “tuy timg truomg hop”
ma tod an quyél dinh chir khong phai la trong bat
k¥ trutmg hop nao ciing budc ngudi gy thiét hai
phii béi thutmg khodn tién b dip ton that vé
tinh than. Hién nay, BLDS 2005 quy dinh:
“Ngudi xam pham tinh mang cia ngudi khéic
phai boi thudmg thiét hai theo quy dinh tai khoan
1 diéu nity vit mdt khodn tién khéc dé ba dap 6n
thit vé tinh thin cho ngudi than thich thuoc hing
thira ké tha nhidt cua ngudn bi thiét hai, néu
khong cd nhimg ngudi nay thi ngudi ma ngudi bi
thiét hai da true 1iép nuodi dudng, ngudi da truc
€p nudi dudng ngudi bi hai duge huong khodn
tién ndy...". Picu nay co nghia la bat ky trudng
hop niwo thi ngudi giy thiét hai cling phai boi
thutng unh thin cho than nhan ngudi bi ha.

Viéc xdc dinh miic bdi thuimg 16n that &
tinh thin ¢ timg truimg hop va timg déi wong cuc
k¥ phiic tap. Tod dn phai can cif vilo mikc do 16n
thit mé than nhin ngui bi hai phai ganh chiu dé
xdc dinh khodn tén béi thudng nay. Thong
thudng, khodn tién niy do cic bén wr thod thuin.
Trong tnudmg hop khong thod thudn duge thi mic
161 da khong qud 60 thdng luong 161 thicu do nha
nudc quy dinh tai thai diém gial quyét boi thutmg.

Tom lai, vite xdc dinh bdi thudmg thiét hai
ngodi hop dong néi chung v bii thuimg thiét
hai do tinh mang bi xam pham ndi riéng & mot
van d¢ rat phic tap. N6 ludn doi hoi véu ciu v
tinh hop 1¥ va su linh hoat d&i véi timg trudng
hop. Do dé, khi Toa an xé xir céin phai xem xét
thin trong nhimg y&u 16 khich quan d€ o6 thé
xac dinh chinh xic mic boi thuimg, dam bao
quyen loi cua cic bén duong su.
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