VE VIEC DUY TRI HINH PHAT TU HINH
TRONG LUAT HINH SU VIET NAM

Vi“@u quy dinh va dp dung hinh phat
tr hinh la vin dé cla moi quoc gia
vit viing lanh thé, tiry thude vio didu kién cu
thé clia moi qudc gia vi viing lanh tho dé.
Hién nay, theo diéu Kién cia minh, nhiéu
quoc gia va ving lanh thd dd c¢é nhing cin
nhic khic nhau va quyét dinh xod bo hinh
phat tr hinh trong hé théng hinh phat cia
ludit hinh su. Piéu nay khong co gi la. G Viet
Nam, viéc gitt lai hinh phat t hinh van con
cén thiét. Diéu nay duge 1y giai boi cdce 1§ do
s

Thir nhat, viéc quy dinh vi dap dung hinh
phat t& hinh s& dam bao nguyén tac cong
bing. Hi¢n nay, & nudc ta, 101 pham vin tan
tai va dién bién rit phic tap vii mic dd nguy
hiém dic biét cao cho xi hoi, Nhiéu vu pham
161 dd gay thiét hai hing nghin ty dong cia
Mhi nude vi nhin dan. Hay, nhitng vu budn
bin, vin chuyén chit ma tdy lén dén hiang
tram kv heroin. Véi s0 lugng heroin ngan ay,
khéng biét bao nhiéu nguén s€ trd thanh con
nghién song dit do hodc trd thanh 61 pham,
khong biét bao nhi¢u gia dinh phai tan nat vi
vudng vio ma tiy. Hode, nhidu vy giét
ngudi, cudp tii san; nhimg vu hiép dam ug
em rol giét tré em mdot cich da man v.v.
Cong 1y doi hoi ngudi pham 161 phai gdnh
chiu hdu qua 1a trach nhiém hinh sy, va trach
nhiém hinh su phai twong xtng vdi tinh nguy
hiém cho x3 hoi ma ngudi pham toi gay ra.
Néu ching ta khong duy tri hinh phat tir hinh
thi khong mdt hinh phat nao khic duge dap
dung c6 thé tuong xidng véi tinh nguy hiém
cho xd hoi coa 161 pham trong cdc truong
hop néi trén. Mt khi hinh phat khong tuong
xlmg véi tinh nguy hiém cho x& hoi coa 16i
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pham thi céng bang va cong v ciing khong
duge dam bao. Nhu viy, viéc duy tri hinh
phat t& hinh hién nay [a cin thi€t nhiam xdy
dung va cing ¢d Nhi nudc phip quyén.

Thir hat, hinh phat tr hinh dam bao muc
dich ran de vi phong ngla 101 pham cla hé
théng hinh phat. Hién nay, quan diém xod
bo hinh phat tr hinh cho ring vi¢e duy i
hinh phat tr hinh khong ¢o tic dung rin de
vi phong nglra t61 pham ma thim chi con
lam tang t91 pham. Quan diém nay ducc
trinh by chinh thic bdi cdc chuyén gia
chau Au tai “Hoi thio vé hinh phat tir hinh”
dién ra tir ngay 24 dén 26 thdng 11 nam
2004 gitta Vit Nam va Lién minh chau Au,
Py khong phéi 13 mét quan diém la. Tuy
nhién, néu xem day 12 mot quan diém ding
cho toin cau thi chwa dugc chip nhéin.
Chiing ta déu biét, tic dung rin de va phong
ngira téi pham cta hinh phat ndi chung vi
hinh phat tir hinh ndi riéng phu thudc vio
diéu kién cla mdi quéc gia, nhu: kinh €,
vin hoa, trinh dé dian i, ¥ thice phip lvat
ctia ngudi dan...O nhiing quéc gia cho ring
hinh phat tr hinh khong lam giam tdi pham
da s& 1a cdc quéc gia ¢6 nén kinh 1€ phit
trién, trinh do dan tri cao, ¥ thic phap luat
cao. Trude khi xod bod hin hinh phat tir hinh
trong ludt, di cd mat than gian dai ho khong
hé dp dung hinh phat tr hinh trén thue (€. Do
dd, viéc ho con duy tri hay xod bo hinh phat
tir hinh trong luit dd khong con ¥ nghia dén
sutang hay giam tol pham.

O Viet Nam, nén kinh t¢ vin con dang
phat trién, trinh d6 vin hda chua cao, ¥ thiic
phdp ludt van con rat kém. Viéc chay theo xu
the clia cic nude phat trién dé x6a bd hinh phat
tr hinh 1a khong thé dugc. Theo mdt cude
khdo sdt méi day, 93,38% s0 ngudi duge hoi
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cho rang, hinh phat tir hinh ¢6 tdc dung ngan
ngita manh me toi pham'.

O nudc ta, qua diém hinh phat tr hinh
khong ¢6 tdc dung ran de va phong ngira 1o
pham la thi€u co s& khoa hoc. Dua trén cic
50 licu thong ké vé tinh hinh 161 pham qua
cdc nidm dé két luén ring di ¢é duy tri hinh
phat tir hinh thi 1 pham vin tang vi do dé
hinh phat tr hinh la khéng cin thiét la sai.
Ching ta phai dat cau hor ring, trong khi
ludt van con duy tri hinh phat 10 hinh ma 61
pham vian cang tang nhur the, néu hinh phat
tir hinh dugc x6a bo thi 101 pham s tang nhu
thé nao? Phai thita nhin ring, hién nay o
nudc ta, nhiéu ké pham 161 vin c6 biéu hién
hét sitc nghiém trong, ngoan cd, bit chap tat
ca hau qua, dio do la cdi chél. Nhung phai
nghi lai ring, d6i vdi nhimg ké dé, néu
khong bi loai khoi x@ hot thi kha nang nguy
hiém 14 cuc k¥ cao. Khéng loai trir ca khi
dang bi giam gilt, cdc déi twong niy vin cd
thé pham toi. D6 1a chua k€, viéc giam gii
cdc doi tuong niy cd dam bao duoc mot cich
tuyét doi la ho khong trén khoi noi giam gii
hay khong. Nhu thé, muc dich phong ngta
cla hinh phat s& bi phd san.

K¢ pham 161 du tan dc, ngoan ¢d dén dau
van con ¢é 1y i dé suy nghi va can nhac
trude khi pham 41 vé nhing vin dé: Khi
pham to1 minh duoc gi (7); Cai gia phai tra
cho viéc pham tdi (7); Kha ning thinh cong
trong viéc thuc hién toi pham (?); Kha nang
tron tranh phdp luat (7)., Trong dé, sy can
nhic gidia cdi dugc va cdi gid phai tri 13 quan
trong nhat. Néu cdi gid phai tra cang thap so
voi viée pham 191 dat duge thi kha nang
chuyén ¥ dinh pham t¢i thanh i pham cang
cao. Khong thé néi hinh phat tf hinh khéng
o tdc dung ran de bang hinh phat 10 chung
than. Theo khao sat, 81,40% s& ngudi cho
ring hinh phat tir hinh ¢é tic dung ran de cao

| . P g 5 3 e ’

Khao sdr duge tién hanh wén 24935 ngudi, rong dé
gim ob nhiing ngudi dang cong e irong neinh Cang
an, Vién kiém sar, Toa dn, Thi hanh dn, So T phdp,
Hei dang nldn déin cde edp, Uy ban whdy din ede
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hon ti chung than. Thit vay, khong ai khong
so chét. Chiing ta di ching kién biét bao
nhiéu ngudi dang séng rit khd sd, thim chi
“stng khong bing ché” nhung ho vin tiép
tuc song v sg chét. Nhiéu ké pham t6i sau
khi pham t6i ¢ quan niém ring phdi bing
moi cdach “chay” 1am sao dé khéng “dua cot”
(bi tr hinh} 1a cdn hy vong. Cilng cd ké
pham t9i thé 16: do nghi dén viéc bi tlr hinh
nén hanh vi pham tdi duge dimg lai mi
khong tiép dién nghiém trong hon. Trong khi
dd, hinh phat ti chung than ¢ Viét Nam, theo
[uat dinh la 14 khéng ¢ thii han, ¢ nghia li
¢ kha ning ngudi pham to1 phai bi giam
sudt doi. Tuy nhién, theo quy dinh vé viéc
giam thoi han chap hanh hinh phat, ngudi bi
phat ti chung than thuong chi phai chip
hanh khoiang mudi may dén hai muoi nam ti
néu cii tao ot trong khi chip hanh hinh phat.
Nhu vay, & chitng muc nao do, t chung than
la th ¢d thii han. Diéu niy cho thay, tdc
dung ran de cla hinh phat tir hinh 1a cao nhit
trong s0 cdc loai hinh phat. Mat khic, néu
moi &1 pham di nghiém trong dén dau cling
chi ¢d thé bi phat dén th chung théan thi thit
li v6 cling nguy hiém. Bd&i vi, mot khi ho di
bi tuyén ti chung than thi ho c¢6 thé thodi
mdi pham toi, giét quan gido, giét ban t hay
2iét bat kv mdt ngudi nio khic khi da rén
khoi noi giam. Khi dé, ho dau cd sy bit loi
nao khac hon nhitng gi da phai ganh chiu la
ti chung than. Do d6, khong thé so sdnh hiéu
qua cua hinh phat ti chung thian vdi hinh
phat tir hinh.

Thir ba, hinh phat tr hinh gop phin nang
cao phim gid cla con ngudi, dam bao chét
lugng cude soéng vi dam bdo an toan xi hoi.
Ning cao pham gid cla con ngudi cling
chinh 1a 1§ do duge quan diém chéng lai
hinh phat tr hinh vién din cho viéc xda bo
hinh phat nay. Quan diém nay cho ring viéc
dp dung hinh phat tir hinh la sy khong ton
trong pham gid con ngudi khi di twde di
quyén sdng clia mat con ngudi, 1i mot hinh
phat mang tinh chat nhuc hinh. Bay 1a mdt
19 1€ nguy bién. Ching ta phai xdc dinh ring
bao vé pham gid cla con ngudi & day 1a cla
ngudi pham 91, clia ngudi bi hai hay cia ca
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cong dong. Hién nay, ¢ Viét Nam, toi pham
dang dién ra hét sic nghiém trong, nhdt la
doi vdi o1 pham vé tham nhitng, ma iy,
hiép dam va giél nguin, cudp tai san. Trong
nhitng vu pham 91 nay, ngudi pham toi da
giy thiét hai hang ngan ty déng cho Nha
nude tir cde vu tham nhiing, khién nhiéu gia
dinh tan nidt vi vudng phai ma tay, nhiéu e
em bi khing hodang sudt déi (néu khong bi
i€t dé phi tang) vi bi hiép dam... Khi pham
161, ngudi pham 161 ¢6 nghi dén pham gid
clia ngudi bi hai va cla cd cong dong hay
khong. Trong trudng hop dé, vai tro cla
phép luat 1a bao vé vi nang cao pham gid cla
ngudi bi hai vii cla cd cong dong chir khong
phai gif gin vi nang cao pham gid cha ngudi
pham toi. Hinh phat tir hinh s& lam 161 dugc
vai tré nay.

Mit khic, trong dicu kién x3 hoi Viét
Nam hién nay, khi mi 10i pham con t6n tai
vit 16 ra dic biét nguy hiém, de doa dén cude
séng yén binh cua bat ky thanh vién ndo
trong xd hoi thi hinh phat t hinh ton tai la
rit hiéu qua. Hay hinh dung, déi véi mot ké
pham toi dac biét nguy hiém nhung khong bi
dp dung hinh phat tr hinh. o) trong tral giam,
ké nay cé thé de doa vé tinh mang cho nhiing
pham nhan khédc. D6 1a chua ké ké nay thodt
khoi su kiém sodt cla trai giam, cd cong
déng sé bi dat trong mot tinh trang cuc ky
nguy hiém. Ké ca khi ké pham t6i da tuin
thu ding phap luit vé thi hanh hinh phat th,
¢ mot ngay ho s€ duge tr do. Khi dé, nhitng
ngudi di timg lam ching chong lai ho,
nhimg déi thi coa ho, thim chi ca nhimng
ngudi da timg xét xur ho...s& khéng céd dugc
cudc séng yén on vi lo au, so hili, sg mot
ngiy nao dé bi tra thi. Do d6, hinh phat tr
hinh ducge xem la diéu kién 161 dé mang lai
mot cudc séng cd chil luong va an ninh cho
toan xa hoi,

Kinh nghiém ctia mot s6 quéc gia trén
thé gidi cho thiy, khi cdc diéu kién chua cho
phép thi khong nén nghi dén viéc xda bo
hinh phat tir hinh. Boi vi néu da xda bo sau
dd ho phai khoi phuc lai hinh phat wr hinh
nhim trédn dp, rin de 101 pham vén chua dugc
kiém sodt nay cd diéu kién phdt trién bdi
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khong con so nguy co bi xir phat tir hinh. Po
I4 chua ké dén mot s6 qudc gia khong dim
nhin nhan diéu dé la sai ma khic phuc, din
dén nhimg viéc lam nghich 1¥. Nhu ching ta
da biét, Anh la quoc gia dd xda bo hinh phat
tir hinh ddi v&i moei 61 pham. Tuy nhién, véi
vu khing bé vio ngiy 21/7/2005, tai Ludn
Pan, khién hon 50 ngudi chét, Chinh phu
Anh di ra tuyén bd cho phép bin chét ké nao
bi tinh nghi [a ¢é hanh vi khing bé trong khi
néu bi bit, ké khing bd chi ¢d thé bi két dn
it chung thian. Vu ban chét oan mét cong
dian Brazil ngay 22/7/2005 la minh ching
hiing hén cho tuyén bé nay.

Thir tw, hinh phat ti hinh phi hop véi
nguyén tic nhin dao. Hinh phat tir hinh &
hinh phat nghiém khac nhét, twde di mang
song cla ngudi pham tgi. Pay la hinh phat
chi ¢6 tdc dung trimg tri ma khong co §
nghia cai tao, gido duc ngudi pham to1. Cing
vi thé mit cdc quan diém chéng lai hinh phat
tr hinh thuding chi trich ring né vo nhian dao
doi vai ngudi pham 161 Pay la mot nhan xét
phién dién. Chiing ta ciin phéi biél ring tinh
nhan dao cha phdp luit biéu hién & su dung
hoa loi ich cia xa hoi va loi ich cla ngudi
pham t¢i. Viéc thién vé loi ich cua ngudi
pham 10i ma quén di loi ich cla toin xi hoi
khong thé xem la thoa man nguyén tic nhin
dao cua phap luit. Mot ngudi pham ¢ dic
biét nghiém trong, gay thiét hai dac biét lon
cho xd hoi va con tiép tuc de doa dén su an
toan cua xd hoi thi viéc nhin dao déi véi ho
chinh li su vé& nhian dao déi vdi toan thé
cong dong. Phai loai bo mot t€ bao ung thu
dé gilt dugc mot co thé manh khoé 1a diéu
nén lam. Hon nita, ching ta biét rang, hinh
phat khéong chi céd muc dich trimg tri ngudi
pham té1 ma con ¢d muc dich phong ngira tdi
pham. Ping & gdéc dd ngudi pham toi, vdi
long khoan dung, ching ta chi cé thé “trimg
tri” ngudi pham to1 bang hinh phat th chung
thin ciing du. Tuy nhién, dimg & gbc do xa
hoi, cdn phai cé mot hinh phat nghiém khic
hon — hinh phat i hinh, dé ddm bio muc
dich phong ngira cia hinh phat. Nhu vy,
hinh phat tr hinh da thé hién tinh nhin dao
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mot cdch tuong doi thong qua khia canh xA
hoi 1a loai bd moi de doa nguy hiém cho xa
hiot, rin de va gido duc ngutn khic trianh xa
viéc pham 1.

Thi ndm, viée duy tri hinh phat 10 hinh
khong trin van phap luit qude € va khong vi
pham nhian quyén. Quyén duge song la
quyén clia moi con ngudi, mang tinh phd
bién, khong ai ¢ quyén wde di quyén nay.
Nhimng ngudi tng hd quan diém bd hinh phat
tr hinh dua viio d6 mi cho rang hinh phat
hinh dd vi pham guyén niy cba con ngudi.
Dua trén lap luan d6, nhiéu ngudi da s dung
Tuvén ngon Qudic 1€ vé quyén con ngudi
(1948), Cong udc Qudc 1€ vé cde quyén dan
s va chinh tri (1966), Nghi dinh thu khong
bit budc thd hai cia Cong wdc nay vé viéc
x0a bo hinh phat tr hinh (1989) dé thiét lip
cdc tidu chuiin quéc t&€ cho viéc xéa bd hinh
phat tir hinh.

Pidu 3 Tuyén ngon Quoc 1€ vé quyén
con ngudi néu: “Moi ngudi déu cé quyén
ditgre song, ne do va divge bdo vé an toan” °.
Ngodi ra, Dicu 5 Tuyén ngon nay con bo
sung: “Khéng ai cé thé phai gdnh chiu mét
hinh phat tan khoc hodc lam gidm pham gid
ctia con ngugi” 7. Theo dé, cic qudc gia da
xGa bo hinh phat tr hinh gidi thich ring viéc
sir dung hinh phat tr hinh 1a vi pham cic ndi
dung néu trén cia Tuyén ngon, dong nghia
véi viéc vi pham nhin quyén. Tuy nhién,
trén thue 1€, khing ¢é mét doan van nio cua
Tuyén ngon cu thé héa viée lam nhu thé ndo
la vi pham nhéan quyén. Do dé, néu dua theo
Piéu 3 cia Tuyén ngon, theo cdc qudc gia da
xda bo hinh phat tir hinh, dé khang dinh ring
viéc su dung hinh phat tr hinh la vi pham
nhan quyén thi that vo 1¥. Bdi vi, néu theo
nghia 1a khi tir hinh mét ai dé e 1a vi pham
quyén séng thi ching ta cling phidi xoa bo
hét cic nha th vi khi giam mét ai do ciing da
vi pham quyén tr do ¢d nhan. Bén canh dé,

* “Everyone has the right to life, liberty and security
of person™

# “No one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment™,

dyua theo Dicu 5 cia Tuyén ngén, cic qudc
gia dd xda bo hinh phat tr hinh cho rang
hinh phat tir hinh nén duoc xda bd vi dé i
mot hinh phat tan khoc nhat, vé nhan dao va
ha thdp phidm gid cha con ngudi. Tuy nhién,
day chi Ia ¥ kién chd quan cia ho. Biéu 5
cua Tuyén ngon dugc tuyén bé mang tinh
chét chi quan nhung dé ngd cho moi su giai
thich va dp dung sao cho dé dang trong
nhitng trudng hgp cu thé. Diéu nay khong
thé dugc gidi thich 14 hinh phat tr hinh hoin
toan ¢o noi dung tan khéc va ha thip pham
gld con ngu.

Viét Nam 1a thanh vién cia Cong udc
Quic & vé cic quyén dan su va chinh trj tir
nam 1982, Tuy nhién, theo khoan 2 Diéu 6
ciia Cong udc nay thi: “d mhitng qudc gia
chuta xda bo hinh phat nr hinh, hinh phat ne
hinh chi ¢6 thé duge dp dung doi véi ngudi
pham 160 nghiém trong nhdt phit hop vdi
phdp Iudt hién hank... ™. Diéu nay cho thiy,
Cong ude thira nhin & nhimg quoc gia khdc
nhau, thy theo diéu kién cu thé cla minh cé
thé duy tri hinh phat tir hinh. Nhung, hinh
phat tr hinh phai dugc ap dung dai vai
nhimg ngudi pham 161 nghiém trong nhil.
Viét Nam da thyc hién diing cam két nay.

P61 vGi Nghi dinh thu tha hai vé viéc
x0a bo hinh phat tr hinh, xét vé tén goi
ching ta cling da thay ring day 13 mdt vin
ban khong c6 tinh chdt biit bude cho tit ¢
cdc qudc gia trén the gidi. Hién nay, chi ¢d
62 qudc gia gia nhap hodc phé chuin Nghj
dinh thu nay, trong dé khong c¢6 Viét Nam.
Nhu vay, viéc duy tri hinh phat ti hinh &
Viét Nam l& can thiét trong diéu kién Viét
Nam hién nay va khong trdi vén phap ludt
qudc 1€,

* I countries which have not abolished the death
penalty, sentence of death may be imposed only for
the most serious crimes in accordance with the law in
foree at the time of the commission of the crime and
not contrary o the provisions of the present Covenant
and to the Convention on the Prevention and
Punishment of the Crime of Genocide. This penalty
can only be carried out pursuant to a final judgement
rendered by a competent court™.
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