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NHfnia NOI DUNG MQfi VE NGHiA VU VA QUYEN CUA 
CAN BO, CONG CHUC TRONG HOAT DONG CONG VU 

TS. TRAN ANH TUAN (*) 

NghTa vu va quyen eua can bd, cdng 
chirc la nhung vain d l co ban cua 
che dp cdng vu, dupe quy djnh trong 

phap luat ve cdng vu, cdng chirc. NghTa vu va 
quyen cua can bd, cdng chirc the hien mdi quan 
he giira can bd, cdng ehire vdi Nha nude, nhan 
dan trong qua trinh thuc thi cdng vu. Day la 
nhung che djnh quan trpng de di lu chinh hanh 
vi ciia can bd, cdng chure trong hoat ddng cdng 
vu. Mat khae, nd cdn la can cir de Nha nude 
thuc hien trach nhiem eua minh dd'i vdi can bd, 
cdng chirc nham l)ao dam eae di lu kien can 
thiet cua mot ehu the cdng quyln ddi vdi ddi 
tupng quan ly ciia minh la can bd, cdng chirc. 
Cac qudc gia tren t h i gidi d Iu quy djnh cac 
nghTa vu va quyen cua cdng ehire nhu mot t i ln 
de thiet yeu de nang eao hieu qua ciia hoat 
ddng cdng vu. NghTa vu va quyen eiia can bd, 
cdng chiire thudng gan lien vdi nhau. NghTa vu 
la nhung viec ma can bd, cdng chirc cd trach 
nhiem va bdn phan phai thuc hien. Quyln cua 
can bd, cdng ehire la cac di lu kien de bao dam 
thuc hien tdt cac nghTa vu. Cac quy djnh cua 
phap luat v l nghTa vu va quyln cua can bd, 
cdng chirc thudng dupe quy v l hai nhdm. Trude 
hit , ban than can bd, cdng chirc la cdng dan 
nen hp cd cac nghTa vu va quyln nhu mpi cdng 
dan. Thir hai, dac diem va lao ddng cua can bd, 
cdng chirc ed nhirng diem khae vdi cac dang 
lao ddng khae trong xa hdi nen hp cd eae nghTa 
vu va quyln mang tinh dac thii cua hoat ddng 
cdng vu. Trong qua trinh thuc hien cdng vu, can 
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bd, cdng chiirc dupe giao mot sd quyln lUc cdng 
nha't djnh (khdng phai la quyen theo nghia 
thdng thudng). Dd la gidi han v l kha nang thue 
hien cac hanh vi dupe phap luat quy djnh, mat 
khae, dd cung la nghTa vu ma can bd, cdng 
chirc phai thue hien cac quyen han dd. Quyln 
han dupe coi la phuong tien phap ly de can bd, 
cdng chirc thuc thi cdng vu, khdng phai la 
nhung dac quyln, dac Ipi. NghTa vu va quyln la 
hai mat cua mot vain de, tao nen dja vj phap ly 
cua can bd, cdng ehire. Thue hien quyln cijng 
ehinh la thuc hien nghTa vu va ngupe lai. Chang 
han, quyln dupe hudng luong eua can bp, cdng 
chirc cung chinh la nghTa vu phai thuc hien ed 
hieu qua hoat ddng cdng vu tuong irng vdi t i ln 
luong dupe hudng. Luat can bd, cdng chirc vira 
qua dupe Qudc hdi thdng qua ngay 13/11/2008 
da hoan thien va bd sung them mot sd ndi dung 
mdi ve nghTa vu va quyln ciia can bd, cdng 
chirc, the hien rd va day dii mdi quan he giira 
can bd, cdng ehire vdi Nha nude trong hoat 
ddng cdng vu. 

1. Ve nghTa vu cua can bp, cong chiic 
Dudi gdc dp phap ly, nghTa vu ciia can bd, 

cdng chirc dupe hieu la bdn phan phai thuc hien 
hoac khdng dupe thue hien nhirng viee hay mot 
hanh vi nao dd do phap luat quy dinh. Bdn phan 
dd vira de cdng chirc ren luyen, pha'n daiu, vira 
la CO sd de co quan quan ly kiem tra, giam sat, 
danh gia trong qua trinh sir dung, quan ly can 
bd, cdng chirc. Can bd, cdng ehire la nhirng 
ngudi tu nguyen gia nhap vao hoat ddng cdng" 
vu, dupe tuyin dung theo ehe dp thuan nhan, 
lam viec trong eae co quan nha nude de phuc 
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vu nhan dan, phung suTo qudc, dupe nhan tien 
luong tir ngan sach nha nude - thuc te la tir tien 
ddng thue cua ngudi dan. Vi vay, cdng chirc 
phai cd nghTa vu phuc vu nhan dan. Lao ddng 
cua can bd, cdng ehire mang tinh dac thu, ddi 
hdi phai ed tri tue, sire sang tao, phai tan tuy va 
cdng tam; sir dung quyln lue nha nude de thuc 
thi cdng vu. Cac hoat ddng cdng vu dupe thuc 
hien bd\ can bd, cdng chu'c cd anh hudng rait 
Idn ddi vdi mpi ITnh vue eua ddi sdng ehinh trj, 
kinh te, van hda, xa hdi, an ninh, qud'e phdng, 
gdp phan quan trpng tao nen su hiing manh 
cua qudc gia. NghTa vu cua can bd, cdng chu'c 
thudng duqc xac djnh theo hai nhdm chinh: 
trudc het, dd la nhdm nghTa vu lien quan d in su 
trung thanh vdi the ehe, vdi qudc gia; thir hai la 
nhdm nghTa vu lien quan d in thuc thi cdng vu, 
the hien d su tan tuy, cdng tam, trach nhiem va 
tuan thii luat phap. Ben canh dd, phap luat cac 
nude cdn quy djnh them cac nhdm nghTa vu 
khae nham lam rd va eu the hda hai* nhdm 
nghTa vu neu tren. Luat cdng chiirc cua Phap, 
Dire, Achentina, Trung Qudc... du quy djnh 
nghTa vu cdng chiired mot hoac nhilu di lu 
khoan thi cudi cimg van tap trung vao hai nhdrn^ 
chinh la nghTa vu trung thanh vdi c h i dp, vdi the 
che va nghTa vu thue thi cdng vu. Trudc day, 
s i c lenh sd76/SL ngay 20/5/1950 ciia Chu tjch 
nude Viet Nam dan ehu cdng hda ve Quy ehe 
cdng chirc quy djnh cdng chirc Viet Nam "phai 
trung thanh vdi Chinh phu"; ben canh dd, trong 
thue thi cdng vu "phai phuc vu nhan dan, tdn 
trpng ky luat, cd tinh than trach nhiem"; "phai 
can, kiem, liem, chinh, chi cdng vd tu". Phap 
lenh can bd, cdng chirc nam 1998 da quy djnh 
nghTa vu cua can bd, cdng chirc trong 3 dieu (6, 
7, 8). Thieo dd, can bd, cdng ehire phai ed trach 
nhiem thue hien 5 nhdm nghTa vu cu the:^ 

- Nhdm nghTa vu lien quan den the ehe: 
trung thanh vdi Nha nude, bao ve su an toan, 
danh du va Ipi ich qudc gia; chap hanh dudng 
Id'i, chu truong cua Dang, chinh sach, phap luat 
cua Nha nude. 

- Nhdm nghTa vu lien quan d in dao dire 
cdng vu: tan tuy phuc vu nhan dan, tdn trpng 
nhan dan, lien he chat che vdi nhan dan; ed 
nep sdng lanh manh, trung thue, can kiem, 
liem ehinh, chi cdng vd tu; tham gia sinh hoat 
noi cutr i i . 

- Nhdm nghTa vu lien quan den trach nhiem 
cdng vu va trat tu thir bac nhu nghTa vu phai 
chaip hanh su di lu ddng, phan cdng cdng tae 

eua CO quan, td ehire ed tham quyen; nghTa vu 
phai chaip hanh quyet dinh ciia caip tren va each 
irng xu khi quyet djnh dupe cho la trai phap luat. 

- Nhdm nghTa vu lien quan den ky cuong, 
tac phong va y thire cdng dan nhu cac nghTa vu 
cd y thire ky luat, thue hien ndi quy co quan, 
bao ve cdng san. 

- Nhdm nghTa vu lien quan den trach nhiem 
ren luyen, hpc tap trau ddi chuyen mdn nhu 
thudng xuyen hpc tap nang cao trinh dp, chu 
ddng sang tao, phdi hpp cdng tac de hoan 
thanh td't nhiem vu. 

Ben canh dd, Phap lenh can bd, cdng chiirc 
cdn quy djnh nhung viec can bd, cdng chirc 
khdng dupe lam (ed 6 dilu). Cac quy djnh nay 
nham nang cao ky luat, ky cuong trong cdng vu; 
han ehe can bd, cdng ehire khdng dupe lam kiii 
thuc hien mot sd viec, hay khi giu" mot sd chiirc 
vu; bao dam an ninh, qudc phdng, bi mat qudc 
gia. Viee thue hien eae quy djnh nay cung ehinh 
la thue hien nghTa vu ciia can bd, cdng chiirc. 

Sau thdi gian hon 10 nam thue hien Phap 
lenh can bd, cdng ehire, nam 2008, Qudc hoi 
nude cdng hda XHCN Viet Nam da thdng qua 
Luat can bd, cdng chiirc, theo do nghTa vu cija 
can bd, cdng chure da duqc bd sung va hoan 
thien. Ben canh cac nghTa vu dupe ke thira tir 
Phap lerih, nghTa vu eiia can bd, cdng chirc cdn 
dupe bd sung quy djnh ve nghTa vu ddi vdi 
Dang, Nha nude va nhan dan; nghTa vu trong 
thi hanh cdng vu, trong dd can bd, cdng chiirc la 
ngudi dirng dau cdn phai thuc hien cac nghTa 
vu khae lien quan den chiirc trach d vj tri dirng 
dau eua minh. NghTa vu eiia can bd, cdng chuc 
da dupe hoan thien trong cac quy djnh cua Luat 
can bd, cdng ehire. Dd la, ngoai eae nhdm^ 
nghTa vu lien quan d in su trung thanh vdi the 
ch i , vdi trach nhiem thuc thi cdng vu va cac 
nhdm nghTa vu khae, Luat can bd, cdng chiirc 
quy djnh nhirng viee can bd, cdng chiire khdng 
dupe lam nhu la ndi dung tat yeu ma can bp, 
cdng chirc ed bdn phan phai thue hien khi tham 
gia cdng vu. Day la diem mdi, the hien tinh 
phap quyln cao cua boat ddng cdng vu trong 
dieu kien hdi nhap kinh t l qudc te. Theo dd, 
Luat da bd sung them mot sd quy djnjj sau: 

- Nhu'ng viec khdng dupe lam lien quan den 
dao dire cdng vu: 

-I- Khdng 6aqc tham gia dinh cdng. Quy djnh 
nay xuait phat tir yeu eau xay dung mot nha 
nude cua nhan dan, do nhan dan va vi nhan 
dan, yeu cau xay dung mot nen cdng vu lien 
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tuc, thd'ng nhat, thdng sudt va dn dinh. NghTa 
vu eiia cdng chirc la phuc vu nhan dan, la trung 
thanh vdi che dp xa hdi chu nghTa (XHCN). Vi 
vay, can bd, cdng chirc ehi cd the ed quyen 
khieu nai, ki ln nghj nhung khdng the va khdng 
dupe phep tham gia dinh cdng. 

-I-Khdng dupe siir dung tai san ciia Nha nude 
va cua nhan dan trai phap luat; Ipi dung, lam 
dung nhiem vu quyen han; su dung thdng tin lien 
quan d in cdng vu de vu Ipi. Quy djnh nhu vay 
de bao dam thuc hien su minh bach, cdng khai 
trong cdng vu va xay dung dao dire cua cdng 
chirc theo nguyen t&e can, kiem, liem ehinh, chi 
cdng vd tu. Gdp phan thuc hien td't viee phdng, 
chd'ng tham nhung va thuc hanh tiet kiem, 
ehdng lang phi trong hoat ddng cdng vu. 

+ Khdng phan biet dd'i xiir dan tdc, nam nir, 
thanh phan xa hdi, tin ngudrig, tdn giao dudi mpi 
hinh thire. NghTa vu nay xua't phat tir chii truong, 
dudng Idi cua Dang ve mot nha nude kieu mdi, 
nha nude eiia nhan dan, do nhan dan, vi nhan 
dan. Xua't phat tir nguyen tae, phap luat la tdi 
thupng va mpi ngudi deu binh dang trude phap 
luat. Do dd, hoat ddng cdng vu phai tuan thu 
Hien phap va phap luat; bao ve Ipi ich eua Nha 
nude, quyen va Ipi ich hpp phap eua td chirc, 
cdng dan. 

- Nhung viec khdng dupe lam lien quan d in 
san xua't, kinh doanh, cdng tac nhan su: trudc 
day, Phap lenh can bd, cdng chiire quy djnh ndi 
dung nay d cac dieu 17, 19_ va dieu 20, nhung 
eae quy djnh nay qua thuc tien ap dung chua tao 
ra hieu qua dii manh. Ben canh dd, mot sd van 
ban iuat nhu Luat phdng, ehdng tham nhung, 
Luat thuc hanh t i l t kiem, chd'ng lang phi... ciing 
da cd mot sd di lu khoan quy djrih v l van de 
nay. Vi vay, de bao dam tinh thd'ng nha't giira 
cac van ban luat da ban hanh vdi Luat can bd, 
cdng chirc, tranh triing lap va ehdng cheo, Luat 
can bd, cdng chirc cd 1 di lu quy djnh nhung 
viee can bd, cdng chirc khdng dupe lam lien 
quan d in san xuat, kinh doanh, cdrig tae nhan 
su, theo dd can bd, cdng chirc phai thue hien 
theo quy djnh eiia Luat phdng, chd'ng tham 
nhung, Luat thuc hanh ti l t kiem, chd'ng lang phi 
va nhiing viee khae theo quy djnh ciia phap luat 
va cua CO quan ed tham quyen. 

GSn vdi viee quy dinh nghTa vu eua can bd, 
cdng chirc, nhdm nghTa vu lien quan den dao 
dire cdng vu (bao ham ca van hda giao t i lp) 
dupe quy djnh thanh mot mue rieng ciia 
Chuong nghTa vu va quyen cua can bd, cdng 

chiire. Quy djnh nay nhSm nha'n manh nghTa vu 
tu dudng, ren luyen dao dure cua can bd, cdng 
chiirc la mot yeu cau tat y lu de thuc hien viec 
tiep tuc ddi mdi hoat ddng cdng vu. Gin vdi 
viec tu dudng ren luyen dao dire, can bd, cdng 
chirc phai cd bdn phan va nghTa vu xay dung 
van hda nPi cdng sd. Ndi dung chinh cua quy 
djnh nay ddi hdi can bd, cdng chiirc phai cd cac 
hanh vi, ung xu va tac phong van hda khi giao 
tiep giira ddng nghiep vdi nhau, giao tiep vdi 
caip tren va cap dudi, ngdn ngir giao tiep, trang 
phuc phai chuan mue. Khi giao t i lp vdi nhan 
dan khdng dupe hach djch, eua quyln, gay 
khd khan philn ha. 

2. v l quySn cija can bp, cdng chunc 
Quyln ciia can bd, cdng chiire phai di ddi vdi 

nghTa yu, la di lu kien bao dam cho viec thuc 
hien tdt cac nghTa vu. Quyln eua can bd, cdng 
chirc bao gdm quyln han, quyen Ipi va cac dieu 
kien bao dam thi hanh cdng vu. Quyln ciia can 
bd, cdng chirc la eae quy djnh lien quan den 
ehinh trj, tinh than va vat chait khi thi hanh cdng 
vu, cu the nhu cac quy djnh v l viec tham gia 
hoat ddng ehinh trj theo quy djnh ciia phap luat; 
dupe khen thudng, tdn vinh khi hoan thanh xua't 
sac cdng vu; dupe hudng eh i dp t i ln luong, 
eh i dp nghi ngai va cac ehinh sach uu dai... 
Ben canh cac quyln v l vat chait va tinh than, 
trong thi hanh cdng vu, can bd, cdng ehue cdn 
dupe giao quyln han tuong xirng vdi nhiem vu, 
dupe phap luat bao ve, dupe cung caip cac dieu 
kien lam viee theo quy djnh de thuc thi cdng vu^ 
Viec quy djnh quyen cua cdng chirc la su the 
hien thai dp, su quan tam ciia Nha nude va 
nhan dan dd'i vdi dpi ngu cdng chirc trong nIn 
hanh chinh nha nude, gan lien vdi bdn phan 
phuc vu nhan dan. Trong khi mpi ngudi dan 
dupe lam nhiing viee ma phap luat khdng cam 
thi can bd, cdng chuc chi dupe lam nhung gi 
ma phap luat cho phep. Chaip nhan su han che 
ve "quyln" (quyln han) la yeu cau ehii yeu ciia 
can bd, cdng chirc trong hoat ddng cdng vu-
theo quan diem "chaip nhan su thiet thdi ve phia 
Nha nude (cdng chirc) de dem lai loi Ich cho xa 
hdi" (Herman Wolfgang, Cdng vu va nha nude, 
Nxb Phap ly, Bonn,1998, trang 37). Quyln eiia 
cdng chuc la co sd bao dam, la di lu kien va 
phuong tien de cdng chirc thuc thi cd hieu qua 
chirc phan dupe giao, t^n tam tan lue vdi cdng 
vu ma khdng bj chi phdi bdi nhu'ng lo toan ve 
cude sdng thudng ngay; la cO sd bao dam cho 
cdng chirc v l su thang t i ln, yen tam trong cdng 
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vu va la ddng luc thiic day cdng chiire pha'n dau 
vuon len. 

Phap lenh can bd, cdng ehire nam 1998 vdi 
cac quy djnh v l quyen cua can bd, cdng chirc 
da the hien dupe su cham lo, quan tam cua 
Dang va Nha nude dd'i vdi dpi ngu can bd, cdng 
chiire thdng qua cac ndi dung: 

- Hudng luong tuong xii'ng vdi nhiem vu, 
cdng vu dupe giao, timg bude 6uqc hudng cac 
chinh sach v l nha d, d i lu kien lam viee, di lai. 
Can bd, cdng ehire lam viee d viing sau, mi ln 
nui, viing cao, vung xa, bien gidi hai dao hoac 
lam nhurng viec cd hai cho sure khde dIu dupe 
hudng phu cap va ehinh sach uu dai do Chinh 
phii quy dinh. 

- Cac quyen Ipi ve nghi hang nam, nghi le, 
nghi viec rieng; cac che dp trp caip bao hiem xa 
hdi, dm dau, tai nan lao ddng, benh nghi 
nghiep, thai san, huu tri, ehe dp tu tuat; quyln 
Ipi dd'i vdi can bd, cdng chirc nir theo quy djnh 
cua Luat lao ddng. 

- Duqc quyln tham gia hoat ddng chinh trj, 
xa hdi theo quy djnh cua phap luat; duqc tao 
dieu kien de hpc tap nang eao trinh dp, dupe 
quyen nghien ciiru khoa hpc, sang tac; dupe 
khen thudng khi hoan thanh xuat sac nhiem vu 
duqc giao. 

- Duqc phap luat bao ve khi thi hanh cdng vu. 
- Duqc xet cdng nhan la liet sT neu hy sinh 

khi lam nhiem vu, cdng vu. 
- Duqc hudng eae quyen Ipi khae do phap 

luat quy dinh., 
Cd the khang djnh rang, hau h i t cac quyln 

Ipi cua can bd, cdng chirc nude ta da dupe bao 
dam ve eo ban nhu cac qudc gia khae. Tuy 
nhien, do di lu kien nIn kinh te va kha nang 
cua Ngan sach nha nude nen mure dp dai ngp 
cdn chua eao, d i lu nay cung cd anh hudng 
khdng nhd den qua trinh xay dung va nang cao 
chait lupng cua dpi ngu can bd, cdng chiirc ciia 
nude ta. 

Ke thira nhirng quy djnh tai Phap lenh can 
bd, cdng chure v l quyln eiia can bd, cdng 
chirc, Luat can bd, cdng ehue da bd sung va 
hoan thien them mdt^d ndi dung mdi lien quan 
den quyln cua can bd, cdng ehire, bao gdm: 

- v l quyln dupe bao dam cac di lu kien thi 
hanh cdng vu: 

+ Duqc giao quyln tuong xirng vdi nhiem 
vu, cdng vu; 

+ Duqc bao dam trang thiet bj va cac di lu 
kien lam viee khae theo quy djnh; 

+ Duqc cung cap thdng tin lien quan den 
nhiem vu, quyen han dupe giao. 

Day la nhung vain de can dupe khang djnh, 
luat phap hda de can bd, cdng chirc cd the 
hoan thanh tdt chiire trach, nhiem vu dupe giao. 

- v l tien luong va eae che dp lien quan den 
tien lUPng da ducre bd sung them quy djnh ve 
viee thanh toan luong lam them gid, luong lam 
dem, cdng tac phi va cac che dp khae theo quy 
djnh eua phap luat. 

- Ve quyen lien quan den nghi ngoi: bd 
sung them quy djnh trudng hpp do yeu eau 
nhiem vu, can bp, cdng chiirc khdng su dung 
hoac su dung kfidng het so ngay nghi hang 
nam thi ngoai luorng cdn dupe thanh toan them 
mot khoan tien bang tien luong cho nhirng ngay 
khdng nghi. 

Ben canh cac quyen cua can bd, cdng chiirc 
dupe bd sung va hoan thien, Luat can bp, cdng 
chirc cd them mot chuong rieng (Chuong VII) 
quy djnh eae d i lu kien bao dam thi hanh cdng 
vu gdm cdng sd, nha d cdng vu, trang thiet bj 
lam viee trong cdng sd, phuong tien di lai de thi 
hanh cdng vu. Quy djnh nay khang dinh: viec 
hoan thanh td't cdng vu ciia can bd, cdng chirc 
khdng the thieu trach nhiem cua Nha nude 
trong viec bao dam cac di lu kien lam viee lien 
quan. Dae biet, lien quan den trach nhiem cua 
Nha nude bd tri phuong tien di lai de thi hanh 
cdng vu cho can bd, cdng chiirc, Luat da quy 
djnh trudng hpp co quan khdng bd tri dupe 
phuong tien di lai thi can bd, cdng chiirc dupe 
thanh toan chi phi di lai theo quy djnh cua 
Chinh phu. 

Quyen va nghTa vu cua can bd, cdng chiirc 
cd y nghTa rait quan trpng trong che dp cdrig 
vu, cdng chirc, bao dam xay dung mot nen 
cdng vu hieu luc, hieu qua, lien tue, khoa hpc 
va thdng nhait. Day la nhirng ehe djnh tien bp 
v l hoat ddng cdng vu trong thdi ky hdi nhap 
kinh t l qudc te. Hai mat nghTa vu va quyen 
eiia can bd, cdng chiire trudc nhan dan va Nha 
nude la su thd'ng nha't bien ehiirng v l bdn 
phan, trach nhiem ciia hp dd'i vdi hoat ddng 
cdng vu. Day cung la can cur de Nha nude tien 
hanh theo ddi, danh gia, sir dung, quan ly can 
bd, cdng chiirc khoa hpc, khach quan va chinh 
xac. Vdi cac quy djnh v l nghTa vu va guyen 
nhu vay, xa hdi cung cd them co sd de thuc 
hien giam sat cac hoat ddng cdng vu va tao 
dieu kien thuan Ipi cho can bd, cdng chirc thuc 
thi cdng vu • 
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