
NGHIEN CCfU ' TRAO DOI 

PHAC THAO VE NHA NU'6C PHAP QUYEN 

TRONG M£^I L I E N H | VOfl T[/ DO, QUYEN, Lffl fCH C O A CdNG DAN 

GS. TS DINH VAN MAU 

1, Doi mdri ly luan ve nha nirdc la can 
thiet. 

Td chiic nha nirdc tr6n ca sd luat va 
nhim thuc hi6n luat, ma cac dao luat nay 
dugc hinh thanh tir tranh luan xa hgi, nhd 
do, CO dugc sir ddng thuan la can cur hang 
dau trong xay dung va hoan thien he thdng 
phap luat ve td chdc cac thiet che nha nudc 
hien nay. 

D^ dat dugc mong mudn do, trudc het, 
can hinh thanh ly thuyet ve nha nudc phap 
quyen a Viet Nam. Neu thira nhan ring ly 
thuyet la lich sir dugc trmh bay theo cac 
quan niem, khai niem viec nhan thuc 
khach quan ve su ra ddi va phat trien ly 
luan ve nha nudc XHCN la tat yeu. 

C. Mac - ngudi dau tien dd cap nha nudc 
XHCN bang quan niem v^ gianh chinh 
quyen va tir kinh nghiem cua cdng xa Pari 
da tien doan do la huih thdc td chiic tien 
than cua nha nudc kieu mdi. 

Lenin tiep tuc tiimg budc hinh thanh ly 
thuyet v6 nha nudc Xd viet va td chdc gin 
giir, bao ve chfnh quyen cong ndng duy 
nha't trong thd' bao vay. 

Sau nay, trong sudt qua trinh thd'gidi tdn 
tai hai he thdng chinh tri - xa hoi trong di^u 
kien "chien tranh lanh" nen vide tiep tuc 
nghien curu \i xay dung va bao ve chinh 
quyen bi han chd'bdi thuc tela y kien rieng 
dl bi hieu Mm, thai dd binh luan va phan 
bien la xuong sdng cua tu duy triet hgc 
thudng dugc thay the bang kinh nghiem 

chti nghia va giao di6u cd anh hudng rdng 
rai^. 

Khi Lien Xd tan ra va he thdng XHCN 
khdng cdn, de gin giir ly luan XHCN va 
phat tri '̂n trong thuc td' thi viec nghifin cim 
hinh thanh ca sd ly luan doi mdi la cdn 
thiet nhim gdp vao kho tang ly luan cua 
nhan loai, chd khdng chi de tu ve. 

He ly luan ddi mdi, budc dau hinh thanh 
trong tinh trang da nhieu nam khdng quen 
tu duy doc lap va cung khd tu tim tdi ra h6 
cac van dl ly luan. Nhung trong hoan canh 
hien nay khdng th^ dua han vao ai dugc 
nda, nen phai tao duoc cho minh nhirng 
"xac tin" mdi2. ' 

Thic hai, nghien cuu mdi quan hd giii'a 
cong quyln, cdng ly, cong dan; trong dd, 
khing dinh quyen luc nha nudc (cdng 
quy^n, cong ly) thudc \i nhan dan dugc 
the hien bang che dinh cong dan la ban 
chat can cdt nhat ciia dan chd. Ndi each 
khac, dan chu la su cai tri bang cong ly thi 
hidn d cac dao luat dugc hinh thanh tir 
tranh luan xa hdi de dat den su ddng thuan, 
ma che' do dan chu nay chi trd thanh hien 
thuc khi trong no cd mot hinh thirc nha 
nudc phap quyln va dugc dac quyln sii 
dung sure manh dl thi hanh luit. 

Nhu vay, dan chii cd tinh dai didn va 
tinh phap quyen. Tinh dai didn li y chf ciia 
mdi cdng dan trong qua trinh xay dung va 

HQC vi^n Hanh chfnh. 
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thuc hien cdng ly dirge ghi nhan trong luat. 
Tinh phap quy^n th^ hien thdng qua ndi 
dung pho quat, cdng bang, chic chin cua 
he thdng phap luat. 

Thicba, b nudc ta hien nay, cac ly thuyet 
chinh tri - phap ly; trong dd, cd ly thuyet 
nha nudc phap quy^n cSn dugc tie'p thu va 
hoan thien bang phuong thdc phan ki: neu 
muc tieu dung iim, khdng lang man, cd thi 
dl 6n dinh, an tam ma cham lo cho muc 
tieu dat hieu qua thiet thuc. 

Thic tu, mudn di nhanh den muc tieu 
phai CO phuong tien tdt, chiir khdng phai di 
tat, ddn dau. Phuong tien uu tien cho td 
chiirc nha nudc phap quyen la phap luat. 
Phap luat dugc xay dung va hoan thien tren 
CO sd khach quan cua mdi lien he giira md 
hinh ly thuyet cd tinh triet hgc (la md hinh 
trong tu duy) vdi md hinh dugc tao ra trong 
thuc tien ddi sdng xa hdi dl xac dinh kieu 
lira chgn md hinh phu hgp vdi dilu kien 
khach quan ciia chfnh minh. Do vay, mdi 
dan tdc trong timg thdi kl phat trien cd kilu 
lua chgn khac nhau tir ly thuyet chung. 

2. To churc nha nirdc trong mdi lien he 
vdi ddi sdng xa hoi. 

Td churc nha nudc thuc chat la xay dung 
he thdng td chu-c mang quyln luc nha nudc 
gdm ba quyln: lap phap, hanh phap va tu 
phap nhim tac ddng quyen lire de' dat dugc 
hieu lire, hieu qua xa hdi ddi vdi ddi sdng 
cu dan qudc gia va trong bang giao qudc te. 

Td chdc va hoat dgng cua cac eg quan 
lap phap, hanh phap, tu phap va cac thiet 
che' nhu lire lugng vu trang, an ninh qudc 
gia cin dugc xiy dung va hoan thien theo 
ba hudng chfnh ye'u: the hien tu tudng nha 
nudc phap quyln Viet Nam lira chgn; ghi 
nhan dugc trgn ven quyln luc thdng nhat 
cua Nha nudc bang cac thiet che lap phap, 
hanh phap, tu phap; bao dam, bao ve sir 
ddng thuan giira quyln con ngudi, quyln 
cdng dan, quyln cua cac td chdc dan sir va 
nhirng quyen dd lai ddng thuan vdi quyen 
lire nha nudc dugc thira nhan trong phap 
luat va trien khai trong thuc tiin bang cac 
thiet che' nha nudc va tu quan xa hdi. 

a. Phdp ludt ve quyen lap phdp. 
Quyln lap phap dugc hi^u la quyln 

quyet dinh vl luat gdm quyln lap ke'hoach, 
phan cdng soan thao, trinh va thdng qua 
luat. Day la quyen duy nha't thudc vl co 
quan dai dien quyln luc nhan dan. Ddng 
thdi vdi quyln lap phap la quyln quyet 
dinh va'n de quan trgng cda qudc gia va 
quyln giam sat tdi cao ddi vdi bd may nha 
nudc. 

Quyln quyet dinh vl luat la khau ke't 
thuc cua hoat dgng lap phap cua Qudc hdi 
da quy dinh trong Ludt To chuc Qudc hgi 
va dugc thuc hien nhilu nam dang boc Id 
nhiing va'n dl cin dugc xem xet. Trudc het, 
cd mgt thuc trang la ngoai quy pham cd 
tfnh luat dugc ghi nhan chii yeu trong cac 
dao luit vin con nhung quy pham cd tfnh 
luat dugc the hien trong Phdp lenh ciia Uy 
ban Thudng vu Qudc hgi va trong Nghi 
quyet cua Qudc hgi. Han che viec ban hanh 
Phap lenh va Nghi quyet cd tfnh chat nhu 
met dao luat la chu truong cdn thiet. Nhung 
dl lam dugc dieu nay, can xay dung cac 
bao dam bing phan biet ndi dung dilu 
chinh cua luat de khdi thao luat "ldn" va 
luat "nhd". Luat ldn la van ban quy dinh 
rdng cin dugc cu the hoa bdi hanh phap 
bang heat dgng lap quy. Luat nhd la van 
ban dilu chinh true tiep va ap dung ngay 
khdng cin cu thi hoa bing van ban dudi 
luat. Viec nay mudn lam cd chat lugng cin 
dilu kien cu the: dgi ngu chuyen gia du 
luat cd nang luc; bao dam tu van chuyen 
mdn cho dai bieu Qudc hgi bing che' do 
chuyen gia phuc vu va thu ki chuyen 
nghiep; ki hgp dugc tang thdi gian va phan 
td theo tfnh chat chuyen sau cua luat. 

^ Quyen quyet dinh vin dl quan trgng 
cua qudc gia va quyln giam sat tdi cao cua 
CO quan dai dien quyln luc nhan dan cung 
dugc quy dinh bdi cac dao luat "nhd", dugc 
thuc hien true tiep bdi td chiic cd tham 
quyln theo co che' da thi che hoa. 

b. Phdp ludt ve quyen tU phdp. 
Quyln tu phap la quyln xet xir cung vdi 

cac quyen khac lien quan true tiep va neu 
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thi^u cac quyln nay thi khdng xet xir dugc. 
Cd thi ke ra cac quyen lien quan true tie'p 
tdi xet xir gdm: cong td, dilu tra, giam 
dinh, cdng chung, bao chua, lam chung... 
Nhung quyln nay thudng do bg may hanh 
phap thuc hien de bao dam, bao ve cac 
quyln do; ddng thdi, ket qua hoat dgng cac 
quyln a'y la can cd bit buoc va cd ddi hdi 
thuc hien tai phien xet xir nhu quyln cdng 
td, quyln bao chda, quyln lam chung. 

Quyln xet xir ludn doc lap, chi tuan theo 
luat {Hien plidp va cac dao luat). Vi vay, 
phai cd du va dugc hoan thien cac luat ngi 
dung va luat thu tuc trong cac linh vuc dan 
sir, hinh su va cdng vu. Cu the la Ludt Ddn 
su va Ludt To tung ddn siC, Ludt Hinh sU va 
Ludt Td tung Hinh siC, Ludt Hdnh chinh va 
Ludt Thu tuc hdnh chinh; trong dd, cd mgt 
phan quy dinh vl td tung hanh chfnh. 

Quyln xet xir hay la quyln tai phan doc 
lap, chi tuan theo luat dugc thuc hien bdi 
Tea Hinh su, Toa Dan su, Trgng tai cung eg 
che' bao hien va tai phan hanh chinh thuoc 
Chfnh phu doc lap vdi chfnh quyln dia 
phuong va bg, nganh. Ddng thdi, thiet die' 
cac CO quan, td chuc thuc hien quyln luc 
lien quan true tiep tdi xet xir nhu dilu tra, 
cdng td, giam dinh, luat su thuc hien quyln 
td tung tu phap theo chdc nang do phap 
luat quy dinh. 

c. Phdp ludt ve quyen hdnh phdp. 
Quyln hanh phap, neu hieu theo phuong 

phap loai trir quyen lap phap va quyln tu 
phap trong tfnh toan ven quyln luc nha 
nuoc, la lugng quyln con lai. Cach hieu 
khac theo dinh lugng thi hanh phap la 
quyln td chuc ddi sdng xa hgi va ddi sdng 
nha nudc tren co sd luat va nhim thuc hien 
luat. 

De td chiic thuc hien quyln hanh phap 
can cd cac td chuc, cac thiet che' bao dam 
tfnh thdng nha't, thu bac tren co sd nhan 
thuc hanh phap dudi luat, chap hanh quyet 
dinh chi'nh sach cua co quan dai dien 
quyen lire nhan dan va thuc hien quyln lap 
quy cung voi hanh chfnh dieu hanh. Quyen 
lap quy va dieu hanh trong nhung trudng 

hgp can thie't la quyen luc mac nhien dugc 
nhan dien la quyen lire hanh chinh chi bi 
phan quyet vl tinh bat hop phap bdi tai 
phan. 

Quyln hanh phap dugc luat hoa. Trudc 
het. Id Ludt To chicc Chinh phii. Chinh phii 
chap hanh luat va hanh chfnh nha nudc 
(hanh phap) cao nhat. Hai chiirc nang cd thi 
thirc hien bdi mdt thiet che' (tdng thdng hay 
chu tich nudc va chinh phu hay ngi cac) va 
cd the tach thanh hai thiet che; trong dd, 
chu tich nudc - nguyen thu qudc gia ciing 
mgt sd quyln hanh phap cao nhat va chinh 
phu cd quyln lap quy cung hanh chinh 
dilu hanh. 

Thic hai, Ludt To chicc chinh quyen dia 
phuang hoac cd the ban hanh cac luat vl td 
chuc chfnh quyln cac ca'p (luat "nhd") va 
theo timg cap hanh chinh. Luat nay khing 
dinh chfnh quyln dia phuong thuc hien 
quyln hanh phap bing thiet che' dai bieu 
nhan dan va hanh chi'nh dieu hanh. Trong 
CO che nay, td churc dugc phan thanh hai 
nhanh quan he. Co quan dai bieu nhan dan 
chiu su hudng dan va kiem tra bdi Chinh 
phu. Co quan hanh chfnh dilu hanh chiu su 
chi dao, dilu hanh cua Chinh phii. Lap quy 
cua cac ca'p chfnh quyln dia phuong thudc 
vl CO quan dai bieu nhan dan va cac van 
ban lap quy dugc ban hanh tren eg sd du 
thao chinh sach ciia co quan hanh chinh 
nha nudc dugc trinh va phe chuan tai ki 
hgp eg quan dai bieu nhan dan. 

Thic ba, luat quan ly nha nudc ddi vdi 
nganh va ITnh vuc can dugc xay dung. Luat 
nay dilu chinh quan he giiia nha nudc vdi 
cong dan va cac td chdc dan su tham gia 
vao cac nganh, ITnh vuc. Luat quan ly 
chuyen nganh dugc xay dung (nhu Ludt 
Giao due, Ludt Bdo ve sice khoe, Ludt Giao 
thdng, Ludt Hdi quan...). 

Td chdc va hoat dgng cua cac bd. co 
quan ngang bg, co quan ihugc Chi'nh phii 
dugc quy dinh bing nghi dinh theo timg 
nhiem ki Chfnh phu. Phuong thiirc nay phu 
hgp, bdi le mdi nhiem kl Chfnh phu thudng 
cd su thay ddi vl td chiirc bo, nganh. 
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Thu tu, cin thay the' cac Ludt Cdn bd, 
cdng chicc va cac dao luat cd the ban hanh 
nhu Ludt Vien chicc bing Ludt Cdng vu; 
trong dd, khing dinh pham vi cdng vu vdi 
dilu cam doan, bit buoc trong cong vu. 
Ddng thdi, quy dinh dia vi, quyln va nghTa 
vu chung cua cdng chuc dugc phan thanh 
can bg, vien chuc. Can bg la cac chfnh 
khach lam viec thudng xuyen trong bg may 
nha nudc theo nhiem ki. Vien chdc dugc 
chia thanh cong chdc chfnh ngach va cdng 
chdc ngoai ngach. Cdng chdc chfnh ngach 
(nhu can su, chuyen vien, chuyen vien 
chfnh, chuyen vidn cao cap hien nay) la 
nhung ngudi phuc vu mang tfnh chat nha 
nudc nhim bao dam tham muu, giup viec 
cho CO quan, chuc vu nha nudc trong thuc 
thi quyln luc. Cdng churc ngoai ngach la 
nhung ngudi thuc hien dich vu hanh chfnh 
cdng va dich vu cdng cdng do nha nudc 
dam nhiem dugc phan hang theo nghi 
nghiep (vf du trong nganh giao due gdm 
giang vien, giang vien chfnh, giang vien 
cao ca'p nhu hien nay hoac thay the bing 
giang vien, giang vien chfnh, giang su va 
giao su). 

3. Ve tu do, quyen, loi ich ciia cdng dan. 
Con ngudi sinh sdng d mdt qudc gia (dai 

nudc) cd chu quyln thi mac nhien hoac 
duoc thira nhan la cdng dan cua qudc gia 
do.' 

Vdi tu each con ngudi xua't hien tir 
ngudi "kheo", ngudi "thing" den ngudi 
"khdn" (cd tu duy) da cho hg tu do dugc 
phap luat quy dinh va bao dam bing che 
dinh nhan quyln (quyln con ngudi) nhu 
mgt thudc tinh vdn cd trong khai niem 
ngudi. Con ngudi khi la cong dan cua mgt 
chfnh the hien hiru trong qudc gia cd quyln 
cdng dan theo Ludt Quoc tich. Cac td chirc 
dan su (td chdc cua con ngudi - cdng dan) 
diu cd quyln dan su do luat phap qudc gia 
quy dinh. 

Trong qudc gia cd chu quyln d thdi nay, 
ba quyln tren cd mdi quan he vdi td chuc 
mang quyln luc chfnh tri - phap ly dugc 

ggi la bd may hay he thdng td chdc nha 
nudc. Va quyln lire cua td chuc nha nudc 
ay diu do phap luat quy dinh tren eg sd 
tranh luan de di den ddng thuan - xung dot 
- ddng thuin trong sir tien hoa hoac each 
mang xa hgi hudng tdi phat trien. 

xay dung luat vl tu do, quyln, lgi fch 
cua cdng dan, tdc la quy dinh vl quyln con 
ngudi, quyln cdng dan va quyln td chuc 
phai trong mdi lien he hgp phap, hgp ly do 
tranh luan vdi nhau va vdi quyln luc nha 
nudc de ddng thuan va the hien y chi chung 
a'y bing quyln lam luat. 

Xay dung va ban hanh luat ve cac mdi 
quan he ke tren cin cd quan niem tugng 
xiing vdi cac quyln: quyen con ngudi, 
quyln cdng din, quyen td chdc xa hgi, 
quyln cua bg may nha nudc. 

Quyln con ngudi la quyln tu nhien, do 
vay, phap luat phai thira nhan va bao dam 
bing kha nang cao nhit cua xa hgi d thdi 
diem quyln lire nha nudc hien hiru; tdc la 
bao dam thuc chit chiir khdng phai bing su 
tudng tugng (tuyen ngdn) hoac lang tranh 
mgt each khdn kheo. 

Quyln cong dan la quyln cua con ngudi 
khi ca nhan dd mac nhien hoac dugc thda 
nhan tu each cdng dan theo dao luat hiiu 
quan. Viec thdi hoac mit quyln cdng dan 
la tu nguyen hoac theo luit dinh. 

Td chiirc dan su ludn la bien dgng va 
phat trien theo nhu ciu cua con ngudi va 
cua hoan canh xa hdi cua timg qudc gia va 
qudc te. Phap luit hudng quy dinh khuon 
khd; trong dd, in dinh dilu ci'm doan, bit 
budc ddi vdi timg loai hinh td chdc xa hgi. 

Nha nudc, trudc het, mang quyln luc 
chfnh tri, dugc nhan tir xa hgi de giai quyet 
lgi fch qudc gia, cdng ddng, nhdm ngudi. 
Nhu vay, quyln cua mgt ca nhan ma ngudi 
dd khdng dai dien cho Igi fch qudc gia, 
cdng ddng, nhdm thi khong thuoc pham vi 
tac dgng cua quyln luc chfnh tri the hien 
trong dinh hudng va chinh sach ddi vdi lgi 
fch sd ddng. 

(Xem tie'p trang 14). 
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6 diy, nhiem vu dat ra la can nghien 
ciiu ra sao vl vi'n dl xac lap don vi hanh 
chi'nh de dn dinh, phat trien, bdi le, viec 
chia tach cac don vi hanh chfnh, ben canh 
uu diem la vira vdi tam quan ly cua cac don 
vi, lanh dao dia phuong (nhi't la dia phucmg 
khd khan, miln niii, din tdc, bien gidi...), 
tbi cung bdc Id nhiing ban che', cu the la: 

- Chia nhd cac don vi hanh chfnh lam 
phin tan tilm nang, ngudn luc cua cac dia 
phucmg. Cac don vi banh chfnh mdi dugc 
thanh lap thie'u hut can bd, nhi't la can bd 
chii ehdt, anh hudng de'n hieu qua QLNN. 

- Chia tach lam tang them nhilu tinh, 
huyen, xa mdi..., lam bd may cdng kinh, 
chi phf ton kem dau tu cho bd may, tru sd, 
ha ting kT thuat, ba tang xa hdi. 

Hien nay, xu the' chia tach va thanh lip 
them cac don vi hanh chfnh vin dang la 
van dl ldn d nudc ta; 90% xui't phat tir 
nhung de nghi cua dia phuong. Trung ucmg 
ehl chip thuin dl nghi cua dia phucmg chiir 
khdng tu dl xui't. 

Dl dap ung yeu ciu dn dinh va phat 
trien di't nudc, vin dl vl xac lip don vi 
hanh chfnh cac ci'p cin nghien ciiu hudng 
de'n hai vi'n dl quan trgng: 

Mpt Id, ca sd ly luin ve xac lip dom vi 
hanh chfnh cac ci'p. 

Hai Id, danh gia he thdng don vi hanh 

chfnh nudc ta hien nay va xiy dung he cac 
tieu chi dl hinh thanh, dn dinh cac don vi 
banh chfnh trudc yeu cau phat trien di't 
nudc. 

Vl CO sd ly luin, phai tip trung lam ro 
cac nguyen tic eg ban cua viec xac lap cac 
don vi hanh chinh. Trong giai doan hien 
nay, cin phai chii y de'n vi'n dl xac lap don 
vi hanh chinh tren co sd phat trien. 

Vl cac tieu chf xac lip don vi hanh 
chinh, can xiy dung mdt each toan dien, 
kbdng the thieu yeu id nao, va phai nhan 
thiic ring, ne'u chia, tach ma phat trien la 
dilu nen lam, cdn ne'u chia tach vi dia 
phuong chii nghTa hay vi ly do nao dd thi 
nen giir nguyen tfnh dn dinh de phat trien. 

Sir nghiep cdng nghiep hda, hien dai hda 
va hdi nhip kinh te qudc te' dang dat ra 
nhimg yeu ciu mdi trong viec xac dinh cac 
don vi hanh chinh. Do dd, viec tie'n hanh 
nghien ciiu, lam ro nhirng co sd ly luin va 
thuc tiin xac lap cac don vi hanh chfnh, 
dap ling yeu ciu dn dinh va phat triln dit 
nudc khdng chi la mdt cdng viec cin thiet 
ma cdn la mdt cdng viec ci'p bach; trong 
dd, muc tieu chfnh la phai xiy dung dugc 
van ban phap luat gdp phin dn dinh cac 
dem vi hanh chinhQ 

1. Thuat ngii- hanh chinh, H. 2009, tr.ll2. 

^r ^r ^P ^P ^P ^P ^P ^P ^P #f̂  

PHAC THAO VE NHA Nl/QfC PHAP QUYEN... 

(Tie'p theo trang 5) 
Ngoai quyen luc chinh tri, nha nudc cdn 

quyln luc thuc thi cdng ly nhim dilu chinh 
quan he xa hdi bing he thdng cac quy tic 
hanh vi cd tfnh bit budc chung va thuc hien 
lau dai. 

Nhin nhin quan he giira cac quyln ke 
tren cho thiy ring, dl quy che hoa cac 
quan he xa hdi, cin tranh luin dl ddng 
thuin theo hudng dieu hoa phu hgp vdi 

qud'c gia va thdi dai ma qud'c gia dd hien 
dien bing td chiic quyln lire va ddi sdng xa 
hdi tren nin tang cac quan he dugc luat hga 
trong nin van hoa phap luit qud'c gia dang 
hdi nhip vao quy tic chung cua cdng ddng 
qud'c te'Q 

1. Phan Ngoc: Bdn sdc vdn hod Viet Nam, 
NXB Van hoa -' Thong tin, 2004. 

2. Bao Van nghe tre. s6' 31-505, 2006, tr.3. 
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