
M O T SO VAN DE CO BAN VE DONG THUAN PHAP LUAT 

1. Quan niem ve dong thuan phap luat 
Xung dot va d6ng thuan la hai dac diem 

quan trong nhat cua moi he thong phap luat. 
Thuc ti6n cho thay, chinh sach phap luat 
dugc ban hanh va thuc hien a nhung nai c6 
xung dot. Do vay, mot trong nhiJng nhiem vu 
quan trong cua khoa hoc phap ly la nghien 
ciru cac che dinh phap luat, nhung thu tuc 
phap ly voi tinh each la nhung phuong tien 
giai quyet xung dot, cung c6 va hoan thien 
he thong xa hoi va he thong phap luat. 

Voi tu each la mot khai niem khoa hoc, 
d6ng thuan dugc hieu la trang thai y thiic cua 
quan chiing nhan dan, ciia ca nhan, cua tap 
the va ciia xa hoi, trong do m6i ngudi deu c6 
y thiic cung "dong hanh" lau dai voi nhau 
trong xa hoi. Trong truong hop nay, khoa 
hoc su dung khai niem "dong thuan" de chi 
nguyen tSc quan he cua con ngudi voi con 
nguai, cua con ngudi voi ciii'nh ban than 
minh, la hinh thuc to chuc tinh than ciia ca 
nhan va xa hoi ma con ngudi lay do lam can 
cu de thuc hien hanh vi theo "chien luge" 
ddng tinh. Thuat ngu Consensus - theo tieng 
La tinh c6 nghla la su dong y, su nhat tri, su 
dong long, su thong nhat, su thoa thuan, sir 
hoa hop, su phdi hop, su nhat quan; con 
thuat ngCr Consciensia - theo tieng La tinh 
cung CO nghla la luong tri va la ddng y tiuic. 

Trong sach bao, tai lieu, thuat ngu "dong 
thuan" dugc su dung ft nhat theo ba ngliTa: 
xa hoi hgc, chinh tri hoc va luat hoc. 

Ciic nha xii hoi hgc nhan manh ring, mot 
trong nhung hau qua cua nhiJng cugc cai 
each duy y chi' la lam sau s;k them suchia re 
xa hoi thanh cac nhom khong nhung khac 
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nhau ve di6u kien kinh te ma con c6 Igi ich 
chinh tri ddi lap nhau. Trong xa hoi ton tai 
nhung giai cap, nhung nhom xa hoi c6 nhung 
Igi ich khac nhau. Do vay, noi den dong 
thuan xa hoi, khong the khong dt cap den co 
cau xa hoi, vi dong thuan v6 mat xa hoi chi 
CO the CO neu cac nhom xa hoi dieu chinh 
quan diem lap trudng va igi ich ciia minh vl 
su binh yen ciia xa hoi. 

•Tren phuong dien chinh tri, dong thuan 
dugc coi la su hien c6 mot so gia tri va quy 
pham CO tinh nin tang dugc tat ca cac giai 
cap, cac nhom Idn trong xa hoi chia se. Dieu 
do, truoc het c6 nghla rang, su dong thuan 
chung tuong thich voi qua trinh thong qua 
quyet dinh, theo do thieu so sSn sang tuan 
theo quyet dinh ciia da so da chiC-ii ihang 
trong sir canh tranh chinh tri cong khai, con 
thieu so do dugc bao luu y kien, phan bien 
do vay ban than sir dong thuan liim cho 
quyen lire trd nen co uy tin. Nhu vay, "dong 
thuan" voi tinh each la thuat ngQ' chinh tri, 
CO nghia la co su ihdng nhat trong nhCing 
quan diem nhat dinh giiJa cac nhom chinh tri 
- xa hoi khac nhau ve hoan canh chinh tri 
ciia dat nude va cac each giai quyet nhirng 
\'an de lau dai cua dat nude. O nghla chinh 
tri ngi lai, dong thuan dugc hieu la miic do 
nhiit tri nhat dinh ciia cong dan ddi vdi che 
do chinh tri - phap luat va ddi vdi nhiing van 
de cd tiim sach luge va chien luge phat trien 
dat nude, su iing ho tich cue ciia cong dan 
ddi vdi chuong trinh hanh dong dang dugc 
thirc hien vii khdng cd su chd'ng ddi chuong 
trinh hanh dong dd, nen khdng can quan ly 
xa hoi bang phuong phap cudng che. 

Neu d nghla chinh tri, dong thuan dugc 
lap luan la su thdng nhat y kien xa hoi, sir 
nhat tri chung ddi vdi van de con tranh cai, 
thi d nghia phap luat, ddng thuan dugc ly 
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giai la phuong phap de xuat, soan thao va 
thdng qua quyet dinh (quyet dinh d day dugc 
hieu bao ham ca dir an luat) dua tren hai 
nguyen tSc quan trgng: ling hd va khdng 
phan ddi hoac khdng chd'ng lai. Ndi each 
khac, nhirng ngudi tham gia thdng qua quyet 
dinh ling hd va khdng cd ai trong so nhirng 
ngudi dd phan ddi hoac chd'ng lai viec thdng 
qua quyet dinh dd. 

Nhu vay, ddng thuan khdng cd nghla la 
ddng thanh nhat tri vi \iec ra quyet dinh 
khdng ddi hoi su triing hgp day dii \e lap 
trudng quan diem ciia tat ca cac thanh \'ien 
tham gia qua trinh thdng qua quyet dinh. Su 
ddng thuan chi ddi hdi khdng cd ngudi phan 
ddi true tiep va cd the the: hien lap trudng 
trung lap (bd phieu trang ching han) \a tham 
chi cd the cong khai phat bieu them \t quyet 
dinh neu nhu Idi phat bieu them dd khdng 
lam mat di ndi dung cot Idi da thoa thuan. 
Ddng thdi, ddng thuan khdng phai la quyet 
dinh ciia so ddng (ciia da sd) vi khdng th6 cd 
dong thuan mot khi cd ai dd trong sd cac 
thanh vien tham gia ra quyet dinh phan ddi 
true tiep. 

Cach hieu rdng v6 dong thuan nhu tren, 
chang nhirng phan iinh dugc ban chat ciia 
dong thuan trong quan he qude te, ma con 
phan anh dugc ddng thuan trong ndi bd dat 
nude. Tat nhien. trong trudng hgp nay. ciin 
phan biet ddng thuan d nghla hep \dn dugc 
hieu la phuong thirc giai quyet mang tinh 
chinh tri ddi vdi nhiJng cugc tranh chap \'a 
xung dot cu the (d day cd the cd su gidng 
nhau true tiep vdi each giai thi'ch \i phap 
luat qude te") vdi ddng thuan d nghia rdng. 
nghia chinh tri - xa hdi ma ndi theo each 
khac la su ddng thuan cua cdng dan. 

The gidi ngay nay dang day ap xung dot 
qude te, chang han xung dot: Arap - Lxraen, 
Iran - Hoa Ky, Grudia - Abkhadia, Grudia-
Nam Oxettia (nhirng nude \ ira tuyen bd doc 
lap tach khdi Grudia). Nhirng xung dot dd 
chi cd the giai quyet bang sir hoa thuan cua 
cac ben thii dich. Khdng phai ngau nhien ma 
nhirng ngudi sang lap ra To chirc Lien hgp 
qude da ciing nhau quy dinh trong Hien 

chuong Lien hgp qude nguyen tac nhat tri 
giai quyet cac xan 6i tai Hdi ddng Bao an 
Lien hgp qude. Neu phan tich mot each tong 
the toan bd hoat ddng ciia Lien hgp qude tir 
ngay dau thanh lap den nay, cd the thay 
nguyen nhan dan den tinh trang nhieu Nghi 
quyet ciia Dai Hdi ddng khdng cd hieu lire 
va hieu qua la do chiing da dugc thdng qua 
theo CO che da sd. 

Ngay nay, phan Idn cac nude thanh vien 
Lien hgp qude nhan thu:c dugc rang, dong 
thuan la phuong thuc duy nhat "cd tri tue" 
can sir dung de thdng qua cac Nghi quyet 
ciia Dai Hdi ddng Lien hgp qude. Con sd 
thdng ke sau dii de ndi len dieu dd. Chang 
han. tai ky hgp Ian thu 13 ciia Dai Hdi dong 
Lien hgp qude, trong tdng sd 112 Nghi quyet 
dugc thdng qua cd 39 Nghi quyet dugc thdng 
qua "\di su ddng thuan" ciia tat ca cac thanh 
\ien Lien hgp qude (chiem 35 %). thi tai ky 
hgp Ian thir 40 cua Dai Hdi ddng, trong tdng 
sd 259 Nghi quyet dugc thdng qua cd 184 
Nghi quyet dugc tat ca cac thanh vien tan 
thanh (chiem 70 %). 

Xa hdi xa hdi chu nghia la xa hdi tao ra 
nhirng kha nang nhu nhau cho tat ca mpi 
ngudi. Du luan xa hdi dugc hinh thanh tir 
nhirng chinh kien ciia mgi thanh vien trong 
xa hdi. Khi giai quyet bat ky van Ai nao do, 
can phai xem xet, can nhac den tat ca cac 
chinh kien khac nhau dang tdn tai vao thdi 
diem dd. Trong khi dd, phuong thirc thdng 
qua quyet dinh dua tren nguyen tac tinh loan 
mot each may mdc sd phieu "tan thanh" va 
"khdng tan thanh" tao ra kha nang ngay tir 
dau quyet dinh dugc ban hanh da khd cd the 
dugc thuc hien mot each day dii va thudng 
xuyen. Nhugc diem chii yeu ciia phuong 
thirc nay la coi thudng tren thuc te y kien cua 
sd it. Su cudng ep lay ly do thieu .sd phuc 
tung da sd da \i pham mot trong nhirng dinh 
de CO ban ciia n£n dan chu, dd la sir binh 
dang. Do vay, nhiem vu ciia nha lam luat la 
can nhac, th6 hien y chi cua moi cdng dan 
thanh y chi chung ciia xa hdi, chii' khdng 
hudng vao khiing dinh y chi ciia "sd ddng" 
nha lam luat. 
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So vdi tat ca cac phuong thure khac cdn 
lai vd'n dugc sir dung de' giai quyet xung dot 
xa hdi ndi chung va xung dot phap luat ndi 
rieng, ddng thuan cdn cd uu the ndi trdi hon 
va khdng the bac bd la khdng chi lam cho du 
luan xa hdi tac ddng true tiep den cac qua 
trinh chinh tri - phap luat, ma cdn hinh thanh 
nen ban than du luan xa hdi. Trong xa hdi 
ngay nay - xa hdi vd'n dac trung bdi cac xu 
hudng phan hoa va dan xen Igi ich giQ-a cac 
cdng ddng xa hdi, cac nhdm xa hdi khac 
nhau, viec ap dung phuong thire thdng qua 
quyet dinh tren co sd so ddng at se lam mat 
di tinh dn dinh cua xa hdi, hinh thanh du 
luan ddi dau trong xa hdi - nguyen nhan cua 
xung dot xa hdi ndi chung va xung dot phap 
luat ndi rieng. 

Nguge lai, neu ap dung phuong thufc 
thdng qua quyet dinh tren nen tang ciia su 
nhat tri chung se hinh thanh y thirc mdi hien 
dai vdn xa la vdi y thuc mang tinh dinh kien 
va khdng nhan nhugng. Neu nhu d thdi 
Trung cd, chi cd che do quan chii chuyen 
che mdi xoa bd dugc cac cugc phan tranh 
phong kien lam suy yeu Nha nude, thi trong 
the ky XX va hien nay, chi cd quyen lire 
nhan dan mdi cd the: xoa bd dugc cac cugc 
phan tranh. Duong nhien, quyen lire nhan 
dan so khai vd'n duaWren nen tang cua su 
binh dang ve igi lich khac vdi co sd ciia nen 
dan chu hien r̂ ay - su binh dang \i quyen 
trong sir da ddng ve Igi ich. Dieu dd chi cd 
the cd dugc khi xay dung dugc mot che do 
ma trong dd khdng mot Igi ich nao dang tdn 
tai tren thuc te cung nhu khdng mot nguyen 
vgng nao dang hien dien trong xa hdi khdng 
dugc can nhac dii la \'e hinh thu-c, bcVi vi phia 
sau chung la niem hy vgng cho dii la cua mot 
bd phan khdng Idn trong xa hdi. Viec tdn 
trgng va thira nhan Igi ich cua nhirng ngudi 
khac nhu lii dieu kien thuc hien Igi ich ciia 
chinh minh, phai dugc coi la "luat co ban" 
cua ddng thuan. Dd cung chinh la khia canh 
nhan dao ciia ddng thuan. 

Trong xa hdi hien dai, ddng thuan phap 
luat thudng dua tren nen tang thira nhan ca 
ciic gia tri \'a tir do ca nhan. Su phat trien cac 

quyen ca nhan thdng qua quy^n cdng dan 
lam xuat hien nhu cau ciing tdn tai ciia cac 
Igi ich. Ddng thuan phap luat dam bao quyen 
ca nhan thdng qua quyen cdng dan. 

2. Dong thuan va dan chii 

Cd kha nhieu nude tren the gidi, trong 
dd cd nude ta dang sir dung co che' bieu 
quyet thdng qua quyet dinh (bao ham ca 
thdng qua du an luat) theo nguyen tac da sd. 
Co che nay cd kha nhieu nhugc diem bdi 
nhilng nhan td khach quan va chu quan cua 
trinh tu thu tuc da dugc quy dinh. Viec cd 
dai dien cua cac td chire chinh tri - xa hdi 
trong cac co quan xay dung phap luat phat 
huy vai trd ciia phan bien xa hdi ddi vdi hoat 
ddng xay dung phap luat ci'-a nude ta. Tuy 
nhien, cac quy tac, thii tuc dugc ghi nhan 
trong cac van ban quy pham phap luat khac 
nhau cho thay, ve thuc chat khdng cd ndi 
dung CLia nhilng co che hudng den xoa bd sir 
cang thang xa hdi bang nhirng van ban quy 
pham phap luat cd tinh den va ket hgp hai 
hoa cac Igi ich dang tdn tai trong xa hdi. 

' Dieu dd cang khiing dinh vi sao ma trong 
dieu kien xa hdi hien nay, ddng thuan cang 
phai trd thanh che do thdng qua quyet dinh 
dam bao tinh dan chii cao va cd hieu qua 
nhat va vi sao ma ddng thuan cho phep tranh 
dugc cac tinh hudng xung dot xa hdi vdn rat 
da dang \a phirc tap. Co che ddng thuan 
khdng chi la che dg bieu quyet mdi ma cdn 
la each tiep can mdi trong viec giai quyet cac 
van de xa hdi. Do vay. ddng thuan phai dugc 
coi la nguyen tac tdng hgp ciia hoat ddng 
xay dung phap luat do nhu cau ciia xa hdi 
can tinh den va the hien cd ket hgp mot each 
hai hoa trong phap luat cac Igi ich dang tdn 
tai trong xa hdi. 

!• Y kien ddng thuan la y kien mang tinh 
'ngang bang. Ciing gidng nhu viec lam .sang 
td su binh quan ve do tudi, ve chieu cao, viec 
lam sang td trgng tain cua du luan xa hdi cd 
the dugc tien hanh bang each tham dd y kien 
ddAg tinh. Mii-c do ddng tinh cho thay y kien 
cu the nao dd nhan dugc sir ddng tinh den 
mire do nao gan vdi du luan chung. Trung 
tam cLia du luan xa hdi cd dac die'm la khdng 
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cd y kien phan bac lai nd. Ke dd la Igi ich 
cua cac ben bi phan tan. Do vay, ne'u lay 
phuong phap phdi ket hgp lam phuong phap 
bieu quyet thdng qua quyet dinh, dir an luat 
trong xa hdi thi miic do ddng thuan se tang 
len. Viec xem nhe Igi ich cua nhung cdng 
ddng xa hdi, nhilng nhdm xa hdi nhat dinh 
nao dd se lam mat su hoa hgp trong xa hdi, 
lam mat su ung hd ciia nhiJng cdng ddng xa 
hdi, nhirng nhdm xa hdi dd ddi vdi Nha 
nude. Rd rang, nhln tir gdc do phap luat, 
ddng thuan vdi tinh each la y chi chung tao 
dieu kien xay dung dao luat phii hgp \'di dieu 
kien ddi song xa hdi thuc te. 

Co che the hien y kien can dugc tie'n hanh 
tren CO sd he thdng dugc phan loai. Chang 
han, kJii thao luan du an luat, tat ca cac y kien 
da dugc neu ra va thu thap can dugc phan 
thanh "nhung nhdm cd y kien nhu nhau" vdi 
dieu kien mdi mot y kien deu phai dugc can 
nhac va "gdp" vao "mot nhdm nhat dinh". 

Dugc coi la cd su bieu quyet mang tinh 
chat ddng thuan khi cac kien nghi \e nhung 
quy dinh cu the cua du an luat deu dugc can 
nhac, ket hgp. Day chinh la phuong phap 
thdng qua du an luat trong ddng thuan Neu 
trong qua trinh thao luan du an luat, phat 
hien cd nhirng y kien khac nhau thi khi phan 
tich tdng hgp cac ket qua can lay nhirng 
diem chinh (cdt Idi) cua y kien nay hay y 
kien khac cd muc do ddng thuan cao va 
khdng trai vdi tu tudng cd tinh nguyen tac 
ciia du an de dua vao ket luan cudi ciing. 

Xay dung quan die'm hien dai ve nen van 
hoa chinh tri - phap luat hudng tdi tim kiem 
CO hdi nhugng bd giira cac chu the ciia tinh 
hudng xung dot la each tiep can mdi gan vdi 
N'iec ap dung nguyen tac ddng thuan vao thuc 
tien ddi song phap ly - xa hdi. Them vao dd. 
viec tlm kiem mot quyet dinh cd tinh kha thi 
ddi vdi van de xung dot xa hdi ndi chung va 
xung dot phap luat ndi rieng xuat phat tir tu 
duy lanh manh, theo dd ddi \di van de gl khd 
cd sir nhat tri, hay lam cho cac ben da dua ra 
cac quan diem xich lai gan tren co sd khi 
phan tich nhung Igi ich cof ban ciia cac ben 
"ain" dang sau nhirng quan diem dd, tim 

kiem nhung co sd de ho thoa thuan theo 
hudng khdng ddng cham den nhirng quan 
diem xung dot. Co che' mang tinh ddng thuan 
dugc nghien ciin tren day chinh la phuong 
tien gdp phan khac phuc nhung cugc xung 
dot phap luat khdng nen cd. 

3. Dong thuan phap luat va xung dot 
phap luat 

Tam quan trgng cua ddng thuan phap 
luat cdn the hien d chd nd cho phep dua ra 
CO che' giai quyet mot each thoa dang cac 
cugc xung dot phap luat tren co sd can nhac 
mot each diing dan Igi ich ciia cac ben vdn 
ludn duy tri va bao ve Igi ich ciia minh. 

Nghla chinh ciia ddng thuan phap luat vdi 
tu each la phuorig phap giai quyet xung dot, 
nhu da nhan manh tren day, la su nhat tri ve 
quan diem, nhung su nhat tri dd la ciia dai bd 
phan cac thanh vien tham gia thdng qua dao 
luat hay quyet dinh khac hay ndi each khac 
cd ddng thuan phap luat khi cd sd ddng 
nhiJng ngudi tham gia thdng qua dao luat hay 
quyet dinh khac iing hd va khdng phan ddi 
\iec thdng qua dao luat hay quyet dinh khac 
dd (cd the khdng bieu Id chinh kien). 

Ddng thuan la phuong thu'c thdng qua 
quyet dinh tdt nhat, bdi vl bang phuong thirc 
nay, mdi cd the giai quyet triet de van de. 
Neu trong quyet dinh hay each giai quyet chi 
phan anh lap trudng (quan die'm) cua thieu 
sd. till budc phai thuc hien chung bang 
phuong phap cudng bu'c va nhu vay cd nguy 
CO phai xem xet lai bat ciJ liic nao hoac chi 
dugc ling hd mot each tir tit (hay cdn ggi la 
ddng thuan mien cudng). Ngoai ra, phuong 
phap ddng thuan cdn tao ra bau khdng khi 
lanh manh trong xa hdi ndi chung va trong to 
chire cu the ndi rieng, bdi nd khdng hudng 
mgi ngudi vao sir ddi dau ma hudng ho vao 
viec can nhac va tdn trgng Igi ich ciia nhau. 
Chang han, phuong phap ddng thuan cho 
phep ngan ngira sir chia re xa hdi, han che 
\iec diing vu lire thudng nay sinh tir sir sg hai 
phai trd thanh sd it hay "ke yeu" va cd the hi 
tieu diet hay "Ian at". Xet den cung. vdi 
nghla la su thira nhan Igi ich ciia nhirng 
ngudi khac, ddng thuan hinh thanh y thiifc xa 
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hdi va y thirc phap luat mdi. Tuy nhien, ben 
canh nhtJng mat tich cue, phuong phap ddng 
thuan cung cd nhiJng nhugc diem nhat dinh 
lien quan den trinh do van hoa phap luat va 
van hoa chinh tri. Nhirng nhugc diem dd the 
hien: thi( nhat. sir can thiet phai nhat tri trong 
sir da dang ve quan diem cd the bi sir dung 
de keo dai viec thdng qua quyet dinh; tln'( 
hai, xuat hien nguy co thdng qua quyet dinh 
khdng cu the va khdng chinh xae trong 
nhirng trudng hgp cd ep de cd ddng thuan. 
Nhu vay, viec nang cao muc do nhat tri cua 
viec thdng qua quyet dinh ddi khi ciing anh 
hudng de'n chat lugng ciia quyet dinh dd. 

Sir ddng thuan phap luat gap nhieu lire 
can hem d nhiJng qude gia thieu nhiJng dieu 
kien cd tinh nen tang cho su dong thuan cua 
cdng dan. VI vay, d nhirng qude gia dd, hoat 
ddng xay dung phap luat khdng bao ham nhu 
cau phai giai quyet nhtJng van de nao dd 
hoan toan bang phuong phap ddng thuan. Su 
ddng thuan phap luat h.lnh nhu luc nao cung 
mang tinh tuy nghi, tire la trinh tu, thii tuc 
ddng thuan dugc xem nhu mot giai doan so 
bd hoac nhu phuong an phai lira chgn trong 
cac phuong an khac nhau ciia viec dua ra va 
thdng qua quyet dinh. 

4. Dong thuan trong cac nganh luat 
khac nhau 

Ddng thuan dugc ap dung trong tat ca 
cac nganh luat d nhung muc do khac nhau 

Trong Luat Hien phap, nguyen tac ddng 
thuan dugc the hien d viec thdng qua hien 
phap indt each dan chii va d viec thuc hien 
hien phap mot each on dinh tren thuc te 
nham phan anh va hgp thirc hoa sir ddng 
thuan da cd trong xa hdi tuong thich vdi co 
cau kinh te - xa hdi va co cau chinh tri - phap 
luat ciia xa hdi. Chinh vi vay, cac quy dinh 
cua hien phap hudng \ao ciing cd cac co sd 
cd tinh nen tang ciia sir ddng thuan, dam bao 
cac dieu kien ve kinh te - xa hoi va chinh tri 
- phap luat. Trudc het, Hien phap thira nhan 
quyen va tu do ciia con ngudi la gia tri cao 
nhat, ghi nhan cac quyen va tu do cua con 
ngudi va cac dam bao thuc hien chung tren 
thuc te. Ke dd, Hien phap ghi nhan co che 

dan chii thuc hien quyen lire nha nude thdng 
qua sir cdng khai, minh bach va dan chii 
trong cac cugc bau cir vao cac co quan quyen 
luc nha nude, sir tu do ciia thdng tin dai 
chung, su sir dung nhu nhau ciia cdng dan 
ddi vdi dich vu cdng... 

Ddng thuan phap luat the hien rd net hon 
ca la trong Luat Dan su va Luat Td tung Dan 
su. Cac nganh luat nay dua tren nguyen tac 
tu dinh doat, theo dd cac chu the quan he 
phap luat cd kha nang tu xae dinh tinh chat 
va pham vi cac quyen \'a nghla vu phap ly 
trong quan he phap luat cu the, dieu chinh 
nhirng bat ddng nay sinh tir quan he phap 
luat dd. Cac quan he phap luat dan sir da 
phan dugc hinh thanh tir hgp ddng va vl vay 
phan Idn cac hgp ddng dan sir mang tinh chat 
ddng thuan. Nhu vay, ve nguyen tac, su ddng 
thuan trong quan he phap luat dan su la bat 
budc, cdn sir tuy y chi la ngoai le gan vdi 
viec giai quyet tranh chap hgp ddng bang 
eon dudng trgng tai chang han. 

Trong Luat Td tung Dan sir thi nguge lai, 
ddng thuan hay khdng ddng thuan lai tuy 
thudc vao y chi ciia cac duong su. Cac duong 
su (cac ben trong cugc tranh chap) cd quyen 
ket thuc tranh chap bang su nhat tri mang 
tinh hoa giai ciia ca hai ben, trudng hgp ho 
khdng nhat tri dugc vdi nhau, Toa an mdi 
quyet dinh. 

Luat Hon nhan va Gia dinh dugc xay 
dung tren nguyen tac ddng thuan tuy thich. 
Tat nhien, tat ca nhirng van de ve xung dot 
gia dinh can dugc giai quyet theo su nhat tri 
CLia cac ben va chi khi nao cac ben khdng 
nhat tri dugc \'di ,,nhaii, thi cac quy pham 
phap luat mdi dieu chinh. 

Cac thii tuc ddng thuan dugc ap dung 
rdng rai de' ngan ngira va giai quyet cac xung 
dot lao dgng - xa hdi. 

Tham chi ddng thuan phap luat cdn dugc 
thuc hien trong td tung hinh sir mot sd nude, 
trong dd cd nude My. Su ngu tri trong td 
tung hinh sir ciia cic nude thudc hg phap luat 
Angld-Xacxdng nguyen tac tranh tung dan 
den viec qua coi trgng y nghla ciia Idi nhan 
tdi CLia ngudi bi budc tdi. Ldi nhan tdi phai 
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dien ra trudc khi cd ban an budc tdi. Do dd, 
cac thaim phan bang mgi each khich le "ky 
ket" dugc cai ggi la hgp ddng ve sir thoa 
thuan dac biet giUa ben budc tdi va ben gd 
tdi (bao chiJa), theo dd khi ngudi budc tdi 
danh gia lai hanh vi theo cau thanh tdi pham 
nhe hon, cdn ben bi budc tdi thira nhan ldi 
cLia minh thi tat ca cac thii tuc xet xir tiep 
theo bi bd qua mot each dang ke, va \'e 
nguyen tac, tham phan tuyen an tuong thich 
vdi hgp ddng da dugc ky ket. Cd y nghla 
dang ke la tinh tiet, theo dd ngudi bi ket an 
theo hgp ddng nhan ldi khdng bi ap dung 
mot loat hau qua tieu cue ma ngudi bi ket an 
chac chan se bi ap dung neu ban an dugc 
tuyen theo thii tuc thdng thudng nhu: cam 
dam nhiem chirc vu, mirc hinh phat nghiem 
khac hon v.v. Do vay, chung ta khdng ngac 
nhien trudc viec d My, phan Idn cac \u an 
hinh su dugc ket thiic bang "hgp ddng nhan 
ldi". Chi cd dieu la nguyen tac chan ly khach 
quan trong nhirng trudng hgp dd da bi vi 
pham. Thi du nay them mgt Ian ntra cho thay 
khdng nen tuyet ddi hoa ddng thuan (cung 
nhu bat ky phuong thirc nao khac). 

Tlidng thudng, khi quy dinh kha nang va 
mong mudn giai quyet cac van de bang ddng 
thuan, phap luat khdng quy dinh "cdng 
nghe" cua cac thii tuc nhat tri. Dieu dd mot 
phan dugc giai thich rang cac phuong thirc 
dieu chinh xung dot phu thudc vao tinh chat 
ciia nd, phu thudc vao cac ben tham gia xung 
dot \'.\. va nhirng tinh tiet nay la rat khac 
nhau ke ca trong khudn khd ciia mot loai 
xung dot phap luat nhat dinh. Tliiet nghi, 
trong dieu kien ddng thuan chua trd thanh 
phuong thirc truyen thdng thdng qua quyet 
dinh, \'iec neu ra mot sd dinh hudng mang 
tinh "cdng nghe chung" cho thii tuc nhat tri 
la het sire bd ich. 

Trudc het, de dat tdi sir ddng thuan, can 
phai dua ddi tugng ciia xung dot ra khdi "cac 
tang" Igi ich ciia cac ben vdn ddng hanh, dan 
xen (nhung khdng dang ke) cung nhu ra khdi 
cac danh gia va phan iing mang tinh cam xiic 
ciia hg. (J day khoang thdi gian ngat quang 
tam thdi giiia thdi diem giai quyet xung dot 
(cd nhien khi dieu dd cd the xay ra) la het sii'c 
bd ich, chang han nhu cac cugc dam phan ve 
dieu chinh cugc dung do quan su bang con 
dudng chinh tri. \'e nguyen tac, dugc bat dau 
sau khi hai ben ngung ban va riit quan ddi cua 
minh ra khdi viing tranh chap. 

Bat ky mot thii tuc ddng thuan nao ciing 
can phai loai bd sir uu the tuyet ddi cua mot 
trong sd cac ben va phai bao dam viec sir 
dung cac tieu chi de danh gia cac tinh hudng 
mot each khach quan. De thuc hien dugc 
dieu dd, ngudi ta thudng de nghi nhiJng 
ngudi khdng lien quan den vu viec de dugc 
giup dd. Hg cd the la ngudi trung gian, trgng 
tai vien, tham phan. Tuy nhien, can lun y 
rang, thii tuc dugc coi la ddng thuan tu 
nguyen mot khi khuyen nghi cua "ngudi thir 
ba" khdng mang tinh bat budc ddi vdi cac 
ben ma chi la giup cac ben xung dot ciing 
nhau di den su nhat tri can thiet. Can luu y 
rang, hien nay phuong thirc giai quyet xung 
dot phap luat cd tinh pho bien hon la giai 
quyet xung dot bang eon dudng toa an - mot 
phuong thiic khdng mang tinh ddng thuan. 

Ddng thuan phap luat la mot hudng 
nghien cii'u mdi cua khoa hgc phap ly nude 
ta. Trong bai viet nay, nhu trinh bay d tren, 
chiing tdi budc dau ban luan tdi mot sd van 
de CO ban cua ddng thuan phap luat. Thiet 
nghi rang van de nay can dugc quan tam 
nghien cii'u nhieu hon trong thdi gian tdi. 


