
"QUYEN LUC NHA NUOC LA THONG NHAT" VAO DAU 
VA TAI SAO DA THONG NHAT LAI CON PHAN CONG? 

1. Cho den bien nay, viec td chflc va 
boat ddng cfla Nba nudc van tuan theo mpt 
trong bai nguyen tic ca ban la tap quydn bay 
phan quyen. 6 thdi ky cbidn tranh lanh, su 
phan biet giua chfl nghTa xa hpi va chii nghia 
tu ban dugc the hien d nhieu ITnh vuc. Trong 
ITnb vuc td chu'c va boat dpng nba nudc cung 
cd su khac nhau rat rd. Neu Nba nudc tu ban 
dugc td chuc theo nguyen tSc phan quydn, 
thi d xa bdi chfl ngbia la khdng phan quyen 
va ma pbai la tap quyen xa bdi chfl nghTa. 

Ve nguyen tac, cho den nay ke tu khi cd 
che dp Dan chfl cpng hda, Nba nudc Viet 
Nam van dugc td chuc theo nguyen tie tap 
quyen, tflc la quyen luc nba nude la thdng 
nbat, phfl nban boan toan nbimg bieu hien 
cfla phan quyen. Nhung vdi cdng cupc ddi 
mdi, md cfla. va nhat la vdi cdng cupc xay 
dung Nha nudc phap quyen, nbung bat nban 
hgp ly trong bpc thuyet phan quyen lai dugc 
chflng ta gbi nban trong quy djnh cfla Hien 
phap nam 1992 (sua ddi, bd sung nam 2001). 
Dieu 2 cua Hien phap bien banh quy dinli: 

"Nhd nudc Cgng hod xd hgi chu nghTa 
Viet Nam id Nhd mrdc phdp quyen xd hgi 
chit nghia cua nhdn ddn. do nhdn ddn. vi 
nhdn ddn. Tdt ca quyen lire nhd mrdc thugc 
ve nhdn ddn md nen tdng Id lien minh giii'a 
giai cdp cong nhdn vdi giai cap nong ddn vd 
dgi ngii Iri thdc. Quyen luc nhd nudc Id 
thdng nhdt, co sir phdn cong vd phdi hop 
giua cdc c0 quan nhd nudc trong viec thuc 
hien cdc quyen lap phdp, hdnh phdp, tie 
phdp ". 

Quy djnb tbi rd rang nhu vay, bang mgt 
didu kboan Hidn phap cd bieu luc phap ly tdi 
cao, nhung bieu dugc ngi dung cua quy dinh 

Nguyen Dang Dung 

nay la rat kbd. Da cd rat nhieu bai viet xung 
quanb van de nay. nbung ngi bam cfla quy 
djnh tren van cdn la mpt dau bdi rat ldn can 
pbai ban luan: Thu nhdt, quyen luc nba nudc 
thdng nhat cd nghTa la the nao. nhat la viec 
quyen luc dd thdng nhat vao dau, vao nban 
dan bay vao Qudc hdi? Thu hai. tai sao 
quyen luc nba nudc vira pbai thdng nbat -
tap quyen lai vfla pbai phan cdng, va phan 
cdng cd gi khac vdi phan quyen? 

Tir chd phu nban boan toan den thfla 
nban cho du chi la mdt trong nbung bat nban 
nhd be cua bpc thuyet la ca mdt budc 
chuyen rat ldn trong nban thflc cua chflng ta 
ve viec da den luc pbai ap diing mpt each 
tuang ddi su phan quyen. Tuy nhien, su 
nban thflc cua chung ta ve phan quyen cd 
nhieu van de can ban. Hien nay khdng it cac 
chuyen gia luat hpc, cbinb trj bpc va nbung 
chinh khach khi phat bieu tren cac phuong 
tien thdng tin dai chung deu cd quan diem: 
Lap phap pbii do Qudc bdi va banh phap thi 
do Chinh pbii dam nhiem, theo dung tinh 
than Idi van cua quy djnb bien phap. Cd mpt 
sd ngudi cho rang, can pbai chuyen mpi'boat 
ddng cd lien quan den lap phap, tir viec soan 
thao cho den viec thdng qua du thao luat cho 
Qudc hdi. Cbinb phu tfl nay chi tap trung 
vao cdng tac banh phap. tire la dieu banh dat 
nudc theo quy djnb cfla lap phap da dugc 
Qudc bdi thdng qua'. 

Quan niem nay cd phan bai ta, tu mpt 
thai cue nay sang mdt thai cue khac. Day la 
each bieu may mdc nguyen tac phan quydn 
trong td chirc bd may nba nudc. Thuc td su 
phan quyen theo each ndi cua Nba nudc tu 
ban va phan cdng, phan nhiem giua lap phap 
va banh phap theo each ndi cua Viet Nam 

' GS.TS. Luat hoc, Khoa luat. Dai hoc quoc gia Ha 
Noi. 

Xem: Ky yeu Hoi nghj cua Van phong Qudc hoi v^ 
viec soan thao Nghi quyet sira d6i Hien phap nam 2001. 
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chflng ta bien nay kbdng boan toan ed ngbia 
dan gian nbu vay. Ma ngugc lai, boat dgng 
cfla banh phap cd anb budng rat ldn den boat 
dpng eua lap phap. Tham ebi Nghi vien lap 
phap theo nbu cau cfla Chinh phfl - barib 
phap, giua Cbinb phu - banh phap va Qudc 
bdi - lap phap pbai cd quan be mat tbiet vdi 
nhau. Su quan be mat tbiet nay tao nen tinh 
thdng nbat cfla quyen luc nba nudc. 

Quan sat Ijch sfl tien trien each mang tu 
san Phap, Hegel rat lo lang cho su phan 
quyen mdt each biet lap giua cac nhanh 
quyen luc cfla Nba nudc. Ong cho rang: 

"*.. Mgt trong nhitng quan niem sai ldm 
ve Nhd nudc la cho rdng cdc thdnh vien cua 
hdnh phdp cdn dugc logi ra khoi cdc ca 
quan lap phdp nhu da xdy ra, chdn§ hgn 
trong Quoc hgi lap hien cua Phdp. O Anh 
cdc Bg trudng phdi la cdc thdnh vien cua 
Nghi vien vd dieu dy id dung dan, vi nhirng 
ai tham gia Chinh phu phdi lien ket vdi 
quyen lap phdp chu Ichong phdi doi lap lgi 
nd. Quan niem ve cdi ggi la su dgc lap cua 
cdc quyen chua dung sai ldm co bdn khi gid 
dinh rdng cdc quyen luc cdn phdi dgc lap 
vdi nhau, thdm chi hgn che nhau. Nhung, 
neu chung dgc lap vdi nhau thi su thon^ 
nhdt cua Nhd nudc - von la ddi hoi cao nhdt 
- se bi thu tieu " . 

Td chuc va boat ddng cfla lap phap va 
banh phap tren thuc te kbdng cd sir phan 
dinh mdt each cung nhac theo tinh than bpc 
thuyet phan quyen trudc kia cfla thdi ky tien 
each mang tu san, ma chflng cd quan be mat 
tbiet vdi nhau. Phan quyen la mdt trong 
nbung yeu cau cfla Nba nudc pbap quyen tu 
san, nbung bpc thuyet phan quyen cung 
kbdng pbai bieu mpt each dan gian, may 
mdc nbu vay. Va thuc te mdi quan be giua 
cac quyen nay khdng pbai dien ra mgt each 
gian dan nbu chflng ta nghT. 

Mdi quan be giua lap phap va hanh pbap 
quan trpng den muc tao tbanb md binb td 
chflc cfla Nba nudc mdi qudc gia. Dd la 

" Xem: Hegel, Cac nguyen ly ciia Triet hoc phap 
quyan, Nxb. Tri thiic, 2010, tr. 779. 

cbinb thd nha nudc: Cbinb the dai ngbi ke ca 
cgng hda lan quan chfl; cbinb the Cgng boa 
tdng thdng va cbinb the Cgng hda bdn hgp 
cfla su pha trgn nhiing dac tinh cfla bai loai 
binh dai nghj va Cgng bda tdng tbdng. 

Thu nhdt, theo each thuc td cbflc cfla 
Nba nudc dai nghj, lay nudc Anh la dien 
binb, Cbinb phfl - hanh phap va Qudc bpi/Ha 
nghj vien - lap phap deu cung phan anb y 
chi cfla dang cam quyen. Dang cam quyen la 
dang chiem da sd ghe trong Qudc bdi thdng 
qua mdt cupc dau phieu pbd tbdng bau ra 
Nghj sy Qudc bgi, cd quyen dung ra thanh 
lap Chinh phfl. Thfl linh cfla dang cam quyen 
se la Thfl tudng Cbinb phfl. Cac tbanb vien 
cfla Cbinb phfl ve nguyen tac deu la nbung 
ngudi cd chan trong ban lanh dao cfla dang 
cSm quyen. Vdi nguyen tac nghj sy cfla dang 
nao chi dugc bd phieu ebo y ebi cfla dang 
dd, cdng vdi quyen trinh du an luat trudc 
Qudc bdi, nen gan nbu cd mdt nguyen tic 
mgi du luat deu xuat phat tfl Cbinb phfl -
banh pbap. Mgi boat dgng cfla Qudc hpi -
lap pbap va Cbinb phfl - banh pbap deu do 
dang cam quyen quyet dinb. Mgi de xuat 
cho boat dgng cfla Qude bgi - lap pbap deu 
bat ngudn tfl Cbinb phfl - banh pbap. Trong 
nhieu trudng bgp ngudi ta cdn gpi Thfl 
tudng cbinb la thfl trudng cfla ca ca quan lap 
pbap lan banh phap. Theo con sd tbdng ke 
cfla nhieu Nghj vien, cd tdi ban 90% tdng so 
cac du an luat dugc Qudc bpi/Ngbj vien 
tbdng qua la du an de trinh tu Cbinb phfl. 

Nbu vay, Qudc bgi ebi cdn lai la kiem 
soat Cbinb phfl va san sang thay ddi Chinh 
phfl dang cam quyen cfla dang ddi lap, bang 
nbting bien pbap bd phieu tin nhiem nham lat 
dd Cbinb phfl cfla dang dang cam quyen. Day 
la phan cdn lai dicb thuc cfla lap phap. Vdi 
tinh than trach nhiem, cac nghi sy phai co 
nghia vu cho qua nhung du an dugc tao ra tfl 
nhiing cbinb sach ed kha nang tao nen sy 
phat trien cfla qudc gia, va gat bd ra ngoai 
tham chi lam ea sd cho viec bd phieu bat tin 
nhiem Cbinb phfl cac du an khdng cd kha 
nang thuc thi, hoac thuc thi se cd nguy co 
lam cham qua trinh phat trien cfla dat nudc. 

J 
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Thu hai, su can thiep bay la su chfl ddng 
de xuat cac boat ddng lap pbap cfla banh 
pbap kbdng chi dugc the bien d cac nudc cd 
bp may dugc td chuc theo thd chd dai nghj 
dugc hien pbap cfla nhieu nudc theo loai 
binb td chflc nay ghi nhan, ma cdn dugc the 
bien trong Nha nudc cd bd may dugc td 
chflc theo che dp Tdng tbdng nbu d My. Neu 
bien pbap cua cac nudc dai nghj quy djnb rd 
su can thiep cfla hanh pbap vao lap pbap nhu 
quyen trinh du an luat trudc lap phap cua 
banh pbap. tbi trong che dp Tdng thdng 
khdng cho phep banh pbap va lap pbap cd sir 
phdi ket hgp vdi nhau. Mdt trong nbung bieu 
hien nay la viec quy dinh. hanh phap kbdng 
dugc quyen trinh du an luat trudc Qudc bdi 

- lap pbap. Quyen lap pbap cua bien pbap 
dugc quy dinb danh rieng cho ca quan lap 
phap ngay tir kbi cd sang quyen lap pbap. 
Chi cac nghj sy Thugng va Ha Nghj vien 
mdi cd quyen nay. Trong khi dd cac ca quan 
banh pbap va ca ngudi dung dau Nba nudc 
deu kbdng dugc cd quyen trinh du an luat 
trudc Nghj vien. Day la mdt trong nbung 
quy djnb tao nen tinh cung ran cfla viec ap 
dung bpc thuyet phan quyen cua cac Nha 
nudc Cdng hda tdng tbdng. Nbung bang cac 
con dudng kbdng cbinb thuc, Tdng tbdng -
ngudi dirng dau banh pbap can thiep rat sau 
vao qua trinh lap pbap ciia Qudc hpi. Vi du 
nhu viec tbdng diep dpc bang nam trudc 
Qudc bdi My, Tdng tbdng gfli yeu cau lap 
phap cfla minh sang ebo Qudc bdi, hoac 
bang con dudng trinh dir an luat cua cac 
dang vien cung dang cfla minh, ma Tdng 
thdng can thiep den chuang trinh lap pbap 
ctia Qudc bdi, va cudi cung la bang con 
dudng phu quyet (veto). Tdng tbdng ngan 
can viec ban banh nbung dao luat kbdng phu 
hgp vdi y chi cfla minh cfla ca quan lap pbap 

- Nghj vien. Cbinb vi nbung le dd ma trong 
mdt bai viet vd "Quyen lap phdp cua Tdng 
Ihdng". dng Stephen Wayne da viet: 

"Khdi niem ve mgl Tdng llidng cd quyen 
lap phdp dd dugc phd hien ke lu .sau Chien 
Iranh the' gidi ihu hai. Tu do den nay vai trd 
ndy da dugc thi^t che hod. dugc the hien 
khdng chi vi cd tinh dgc ddo cua mgl vi Tdng 

ihdng, mgl hodn canh ddc hiel ndo, md chinh 
la vi mgi ngudi. Irong do cd Qudc hgi, bdo 
chi. vd cdng chung trdng dgi dieu ndy " . 

2. Nbu vay, qua nbung dieu da phan tich 
d tren cbiing ta rat de nban thay rang, cho dii 
dugc td chirc theo md binb dai nghj, bay 
dugc td chirc theo md binb ciia che dp Tdng 
tbdng. tbi lap pbap va banh pbap van kbdng 
cd su phan chia tuyet ddi vdi nhau, nbu each 
hieu cfla chung ta; mac dfl cd su phan quyen 
nhung. banh pbap van can thiep sang ITnb 
vuc lap pbap. tham chi cac boat dpng lap 
phap lai cdn la nbu cau cua banh pbap. Ban 
than Qudc bdi kbdng cd nbu cau cua su lap 
phap. nbung Qudc hpi vdi cbflc nang lap 
phap dugc hien phap quy dinb. van cdn cd 
quyen bieu quyet tbdng qua dir an luat dugc 
Cbinb phu de sang. Vdi quyen quyet djnb 
nay Qudc hdi cd quyen thdng qua nhung du 
an luat tdt cd tinh kha tbi. bao dam cho su 
tdn tai va nbat la su phat trien cfla dat nudc; 
ngugc lai nhung du an khdng cd kbi nang 
thuc tbi. hoac kbdng bao dam cho su phat 
trien va tdn vong cua qudc gia. Qudc hdi 
pbai cd trach nhiem gat bd. Dd la chflc nang 
lap pbap dicb thuc cfla Nghi vien trong mdt 
Nha nudc dan chfl. Trong trudng bgp nay 
Qudc bdi van dam bao thuc bien vai trd lap 
phap ciia minh. va bgc thuyet phan quyen 
van cd gia tri nhat djnb. ma kbdng pbai la 
mdt su phil nban boan toan. Nguy ca ciia su 
lam dung quyen lire nba nudc ddi bdi quyen 
luc pbai ludn ludn dugc phan ra theo nguyen 
tie phan quyen. 

Va cung cbinb vi le dd ma trong cdng 
cudc ddi mdi bien nay. sau mdt thai gian dai 
khdng ap dung nguyen tac phan quyen trong 
td chuc boat ddng Nha nudc xa bdi chu 
ngbia kbi chuyen ddi. trong dd cd Viet Nam 
chimg ta, lai cd gang thuc bien su phan 
cdng. phan nhiem giua cac quyen lap pbap. 
banh pbap va tu pbap. 

Xem: Stephen Wayne, Quyin lap phdp cua Tdng 
thong. New York, Harper va Row, 1978. 



NHA NVOC VA PHAP LUAT SO 8/2010 

Trong mdt Nba nudc dan chfl. su quan 
ly cfla Nha nudc pbai theo phap luat. Cbinb 
phfl banh phap chi boat ddng tren ca sd cua 
cac dao luat. Viec dieu hanh dat nudc ciia 
hanh pbap kbdng dua tren ca sd cua luat 
phap la bieu bien cfla mdt Nba nudc ddc tai. 
chuyen che. Trong Nha nudc dan chu. ngudi 
cd quyen thdng qua luat dd la Qudc bdi. 
ngudi dai dien cfla nban dan va Cbinb phu -
hanh phap ludn ludn ddi hoi pbai cd luat de 
cd CO sd dieu banh dat nudc. 

Vi vay. quyen luc cd xu budng tap trung 
cho banh pbap, vi dang sau banh phap -
Cbinb phu la ban chap banb/ban lanh dao 
cua dang cam quyen. Day cung la nban dinb 
cfla Acton each day ban 100 nam: "Quyen 
lire cd xu hirdng ddi hgi. quyen lire tuyet ddi 
cd xu hirdng ddi hgi litycl ddi". Nen ddi bdi 
tuan theo nguyen tac phan quyen ludn la mdt 
tieu chi cua dan chfl. Dd la ly do giai thich vi 
sao d mpi Nba nudc tu san ludn ludn chu 
truang phan quyen. Vi bp bieu rang, mpi su 
tap trung quyen luc d dau dd deu cd nguy ca 
cfla mdt su ddc tai va chuyen che. Dan chu 
dugc dinb nghTa rat khac nhau. nbung cudi 
cflng van la su cho phep nban dan thay ddi 
Cbinb phil'*. 

Su hgp ly cfla nhu cau lap pbap ciia 
banh phap cdn the bien d chd, cbinb thdng 
qua cac de xuat lap phap ma banh phap cd 
kha nang trien khai cac chu truang. chinh 
sach cua ding cam quyen nam trong chuang 
trinh tranh cu ciia bg trudc nban dan. 0 day 
rd rang la nbu cau lap pbap nam trong tay 
banh pbap chfl kbdng pbai boan toan nim 
trong tay lap pbap. Tren thuc td a day kbdng 
cd sy phan quyen tuyet ddi giua lap pbap va 
banh phap. Khi nghT ra hpc thuydt phan 
quyen. cac nba tu tudng hau nhu kbdng phat 
bien ra van de cd su phdi kdt bgp lan nhau 
giua lap pbap va hanh pbap tren thuc te sdi 
ddng sau nay cua hoat ddng Nba nudc dan 
chfl tu san. 

Ban than khai niem "dieu hdnh" cua 
Chinh phu bugc Cbinb phu pbai cd cac du an 
luat cho Qudc bdi. Khdng nbung the su anh 
huang cua Cbinb phu - banh pbap sang hoat 
ddng Qudc bdi - lap pbap kbdng chi vugt ra 
khdi chuang trinh lap pbap cfla Qudc bdi. ma 
cdn sang tat ca cac ITnh vuc khac thudc tham 
quyen cua Qudc bdi. Tham chi trong nhieu 
trudng hgp. Chinh phu cdn quyet dinh ca 
chuong trinh lam viec cfla Qudc hdi. Dd la 
kinb nghiem cua nhieu nudc phat trien nbu 
Phap. Anb. My... 0 Pbap. Qudc bdi kbdng 
cd chuang trinh ky bgp rieng ma chuang 
trinh dd do Chinh phu an djnb. Nghe cd ve rat 
vi pham dan chii. nbung nghT thuc ra tbi dimg 
la nbu vay^. Vi ngudn lire va uu tien cfla Nhi 
nudc chi cd mdt. kbdng the cung mdt Itic chia 
cho Qudc bdi lan Cbinb phu. 

Cbinb vi vay trong tac pham chuyen 
luan cua minh "Logic chinh Iri My\ Samuel 
Kernell va Gary C. .lacobson, da viet: 

"Cdu cdch ngdn md Tdng thdng 
Franklin Roosevelt dua ra: "Muu su Igi 
Tdng thdng. thdnh sir tgi Qudc hdi" dd mo 
la chinh xdc mgl khia cgnh quan trgng Irong 
vai trd cua Tdng thdn^ ihdi ky' hien dgi, khia 
cgnh md nhd lap liien trudc kia khdng du 
linh khi dgt hg vdo cudi quy Irinh lap phdp. 
Tuy nhien. sir gia Idng nhiem vu hdnh phdp 
cua Tdng ihdng. cung vdri viec Oudc hdi iiy 
quyen lu cjuyet cho Tdng ihdng, dd hao dam 
rdng Qudc hgi se xem xel that ky: ludng cdc 
kien nghi lap phdp cua Tdng thdng. Qudc 
hgi hdt ddu cdn nhdc loan hg ngdn scich 
quan Irgng hdng ndm chi sau khi Tdng ihdng 
de Irinh cdc kien nghi ve thue vd chi lieu ciia 
Chinh phu cho nam ldi khda liep theo. kem 
iheo cdc muc chi lieu du kien cua tirng cu 
quan lidn hang. Tdng qudt hem, cdc nhd lap 
phdp liy vgng Tdng thdng lu vdn cho ho 
nhung vdn de chinh sdch hien hdnh vd cdng 
viec Jidnh phdp, kien nghi nlnrng diem sua 
ddi de ndng cao Iwgl dgng. Tdng thdng vd 

"• Xem: Tuyen ngon doc lap nuoc My. 1776. 

' Xem: Bdi phdt hieu cua ong CIvistophe Palles. 
Giam ddc Trung tam Thu vien cua Qudc hoi Phap 
ngay 20 thang 11 nam 2007, Van phong Qu6c hpi 
Viet Nam. 
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nhung ngirdi dug'c hd nhiem qudn li cdc ca 
quan hdnh phdp lien hang, cd lgi thi vi 
thong Iin, vi gdn lien vdri lgi Ihi vi thdng tin. 
gdn lien vdi quyen dugc uy thdc cung cd the 
ldm cho hdnh phdp gidnh dugc lgi the khi 
kien nghi du lugt. Ddi khi Tdng ihdng citng 
cd the ndng cao khd ndng thdnh cdng cua du 
ludi hg mong mudn hdng cdch khdng de cdc 
nhd lap phdp hiet mgl sd ihdng tin nhdi dinh, 
neu nhirng ngirdi ndy ung hg mgl sd chinh 
.scich md Tdng ihdng phan ddi. Bdng nhieu 
cdch, vai trd hdnh phdp Irung Idm cua cdc 
Tdng thdng ihdri ky hien dgi hdo dam cho hg 
cd dugc vi Iri chu chdt Irong qud Irinh lap 
phdp. Ket qud Id, khdng cd gi ngge nhien khi 
cdc uy han vd tieu han cua Qudc hdi xem 
xel. ddnh gid tdi 90 % cdc sdng kien cua 
Tdng ihdng" . 

Nbung nam gan day. sang quyen lap 
pbap tfl phia Cbinb phfl Viet Nam cung 
chiem mdt con sd gan tuang tu nbu vay. 
Nhieu ngudi da cd y kien cho rang nhu vay 
Chinh phfl da lan san sang phan cdng viec 
cua Qudc bdi. Va ban the nua tbdng qua 
viec trinh cac du an, Cbinb phu, cac Bd cd 
kha nang cai cac quyen Igi ciia minh vao cac 
du an luat. Nhan xet ve su kien cd tinh 
khach quan nay va ggi y cho viec tranh cac 
hau qua cua su cai cac lgi ich cua banh pbap 
vao cac du an luat, trong mdt bdi thao gan 
day ve "Du dn ndng cao ndng lire cua cdc 
ca quan ddn cu" dng Kevin Deveaux, cd 
vin ky thuat du an cfla UNDP da ndi: 

Viec cdc Uy ban lu sogn thao du dn 
ludt, trinh vd thdm Ira - nhu 2 Uy han cua 
Qudc hgi da ldm trong Khda XI citng Id dieu 
ldi Idnh, bdi nd the nghiem nhung khd ndng 
cd the ddm duang dugc mat ly le nhdt dinh 
ndo do Irong ddu vdo cua cdc du cm ludi. 
Trdnh sir dgc quyen luyel ddi cua hen hdnh 
phdp. Song tuyet dgi da sd cdc du an ludi 
diu do ca quan hdnh phdp Irinh Qudc hdi 
cdng khdng phai Id dieu le hgi, bdi do la yeu 

cdu tdt yeu cua thuc te cudc sdng. Qudc hdi 
khdng phdi Id ca quan dieu hdnh, vi vdy se 
khd cd the ndm long dugc nhirng gi vudng 
mdc. nhung gi cdn dieu chinh de dam bdo 
hieu qua dieu hdnh cua cir quan hdnh phdp 
nhu chinh hg dugc. l-l vdy, ca quan hdnh 
phdp trinh du dn ludt dudng nhu Id duang 
nhien. vd hg cd dgng luc de ldm viec do. 
Qudc hdi cdn quan tdm vd cdn ldm Idt phdn 
viec quan Irgng cua minh do Id thdm Ira vd 
ihdng qua cdc du dn ludi him Id viec bdn 
khodn rdng neu de ly le qud ldn cdc du dn 
ludi do cdc Bd, ngdnh Irinh thi se md nhgt di 
vai trd "ldm ludt" iheo dung nghTa den cua 
nd. Thay vi lo lang dieu do, viec Idt han nen 
ldm Id thdm dinh xem cdc du dn ludt khi dp 
dung vdo cudc sdng thi ngudi ddn do hg ldm 
dgi dien se anh hudng the ndo vd phdi cdn 
ddi giira lgi ich giua cdc ddi lugng dieu 
chinh cua ludi de chgn giai phdp Idi uu nhdi. 
Chinh lir hogt dgng thdm tra cua cdc Uy ban 
dugc ddy mgnh. cdc du dn ludt Igi do mdi 
qua qud Irinh luang idc giua cdc dgi bieu. 
xung ddl lgi ich dia phuang vd trung uang, 
giua ngdnh, gidri, ddn tgc... y kien cdc 
chuyen gia, ngirdi ddn... Ddy ciing chinh Id 
khdu quan Irgng quyei dinh chdt lugng du 
dn ludt . 

Nhung dieu phan tich tren la nbung bieu 
bien ciia su tbdng nbat quyen luc nba nudc 
ma cac nha nghien ciru ly thuyet cung nbu 
thuc tien cfla he thdng Nha nudc tu ban chfl 
nghTa mac du deu thua nhan su ap dung bpc 
thuyet phan quyen kbdng the bd qua. 

Vay tbi Qudc hdi/Nghi vien van mang 
danh la co quan lap pbap cdn lai la gi? Dd la 
trach nhiem chinh ly cac du an luat cua Cbinb 
phu de sang theo y chi cua ngudi dan, ma 
Qudc bpi/Ngbj vien la ngudi dai dien**, va la 
kiem tra giam sat viec thuc tbi cac cbinb sach 
da dugc Nghi vien/Qudc bdi tbdng qua. Tat 

'̂  Samuel Kernell va Gary C. Jacobson. Logic chinh 
Iri My, Nxb. Chinh tri qu6c gia. Ha Noi. 2007, tr, 
123. ' 

Doi dieu thdch time cuu Quoc hoi Viet Nam trong 
cdng tdc lap phdp, Nguoi dai bieu nhan dan va 
VietNamNet. 5/9/2007. " 

Xem: Triet ly lap phdp ciia Nguyin ST Dung. Tia 
sang so 7 nam 2003, 
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ca nbung quy dinb dd da dugc binb thanh dan 
dan trong Ijch sfl Nba nudc Anh. de bao tdn 
vung cbac su trj vi cfla minh cac nba Vua 
nudc Anh deu pbai chap nban. 

Che djnb chju trach nhiem dugc binb 
tbanb trong lich sfl' cua nudc Anb nbu mdt 
dao luat bat thanh van. Mai \e sau nay che 
dinh quan trpng ndi tren mdi dugc cac hien 
phap cfla nhieu nudc gbi nlian. va cbinb nd trd 
thanh mdt nguyen tac quan trgng bac nbat cfla 
md hinh cbinb the dai nghj. ke ca cfla cac nen 
cpng boa va nen quan cbii lap hien. Day ciing 
la ca sd pbap ly cua viec giai tan Qudc bdi va 
lat dd Cbinb phu, tra lai quyen tbanb lap 
Cbinb phfl mdi cfla ngudi dan. 

Dd cbinb la tinh tbdng nhat cfla quyen 
luc nha nudc ma Nba nudc nao cung phai 
can den su thdng nhat nay. Su thdng nbat 
nay dugc quy dinb rat rd mdt each true tiep 
trong hien phap cua cac Nba nudc dugc td 
cbflc theo md binh dai nghj. Vdi mong mudn 
cd mdt each thflc td chirc khac ban boan toan 
vdi nbung dac diem ca ban cfla Nba nudc 
dai nghj. va dugc quy dinb mpt each gian 
tiep trong bien pbap cfla cac Nba nudc td 
cbflc theo md hinh Tdng tbdng. 

Su tbdng nbat quyen luc nba nudc nbu 
da phan tich d phan tren chfl yeu the bien 
qua su tbdng nhat giua lap pbap va banh 
pbap. ma chu yeu la vao banh phap - Cbinb 
phfl. Dang sau Chinh phfl cbinb la ban lanh 
dao ciia dang cam quyen. Cbinb vi trong 
nban thirc cfla cbinb trj bgc ngudi ta da 
tbdng nhat rang, dang cam quyen la dang 
nam banh phap, chfl kbdng pbai dang nam 
lap phap hoac nam tu pbap. Tbdng qua boat 
ddng cfla banh pbap ma cac dang cam quyen 
chi phdi cac boat ddng cfla lap pbap va tu 
pbap. Trong bai viet cfla Hd Ba Tham da cd 
su chi ra rang, tbdng nbat quyen luc cd 
nghTa la su tbdng nhat d y chi. d muc tieu 
cua Nba nudc . Khdng dan gian chi la tbdng 

nhat trong y ebi. trong muc tieu theo tinh 
chat cfla nhirng y niem trim tupng. ma sy 
thdng nhat quyen luc nba nudc ddi bdi sy 
thdng nbat ve ca con ngudi, va cfla td cbflc. 

Cdn lai canh quyen luc tu phap cd nam 
trong su tbdng nbat cfla quyen luc nha nudc 
bay khdng? Duang nhien tu pbap cung phai 
nam trong su tbdng nbat dd. Bdi mpt le don 
gian rang, cac tda an tbdng qua cac tham 
phan pbai cd trach nhiem cho viec phan xfl 
cac banh vi vi pham pbap luat da dugc Qudc 
hdi - lap pbap thdng qua. theo de nghj cua 
banh pbap. 

Su khdng thdng nbat giua cac canh 
quyen luc ndi tren la nguy ca cfla su thay doi 
ca cau quyen lire nha nudc, hoac chi fl li 
thay ddi thanh phan Cbinb phu - hanh pbap. 

Vay su phan cdng, bay phan quyen the 
hien d chd nao trong su tbdng nhat quyen 
luc nhu da phan tich d phan tren. Tren co sd 
cua su tbdng nbat tbi quyen luc nba nudc 
van ddi hdi cd mgt su phan cdng. Phan cdng 
bay phan quyen cung khdng khac nhau lam. 
Su tbdng nbat den dau di nua tbi su phan 
cdng van la can tbiet trong dieu kien cong 
viec cfla Nba nudc ngay cang nhieu va phflc 
tap len. Mpi bd phan cua Nba nudc pbai biet 
phan viec can pbai dam nhiem ma hoan 
tbanb nhiem vu cua minh ndi rieng. va tao 
nen su boan tbanb mgi nhiem vu cfla Nha 
nudc ndi chung. O nghTa nay ddi hdi quyen 
luc nha nudc pbai ed su phan quyen mpt 
each rd rang, tham chi nbu d Nba nudc My 
canh quyen luc np cdn dugc dflng de kim 
che canh quyen lire kia. tbanb mdt be tbdng 
kim che ddi trpng (checks and balances). Va 
ebi trong mdt trang thai phan cdng. phan 
nhiem nhu vay cac bg phan cau tbanb quyen 
luc mdi cd nhung ky nang, niem tu bao 
rieng cho viec boan tbanb tdt cac cbflc nang 
vdn cd cfla minh, tao nen nhirng tbanb cdng 
cfla Nha nudc. 

Xem, Ho Ba Tham: Ddn chu hda, phdn quyen hda 
CO' cdu quyen lire nhd mrdc theo lu duy phdp quyen 

bien chimg. Tap chi Nghien ciru lap phap, thana 
11/2009. 
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