
THOI HAN KHIEU NAI VA THC)I HIEU KHOI KIEN 
TRONG QUAN HE TRACH NHIEM DO VI PHAM 

HOP DONG THU^ONG MAI 

Trong hoat dpng thuang mai, ben bi 
vi pham trong quan he hop ddng eP 

quyen ap dtang che tii trong thuang mai va 
cic bien phip khic do cic ben thoi thuan de 
bao ve Ipi ich cua minh. Tuy nhien, quyen 
ciia ben bi vi pham trong quan he trich 
nhiem do vi pham hgp dong eo the bi inh 
hudng bdi thdi gian theo cic quy dinh phip 
luat ve thdi ban khieu nai v i thdi hieu khdi 
kien. Bii viet niy phan tich cic quy dinh 
phip luat ve thdi ban khieu nai vi hau qua 
ciia viec het thdi ban khieu nai; ve thdi hieu 
khdi kien vi mdi quan he giiia thdi han 
khieu nai vi thdi hieu khdi kien. 

1. Quy djnh phap luat \h thoi han 
khieu nai va hau qua cua viec het thoi han 
khieu nai 

Phip luat cic nudc deu quy dinh vl 
khoing thdi gian trong dd cic ben trong 
quan he hpp dPng phai thuc bien viec khilu 
nai doi voi cic vi pham hpp dPng hoac bi 
ngan cin viee dua ra yeu eau khilu nai vi ly 
do thdi gian do. Xic djnh thdi ban niy vi 
hau qui phip ly cua viec mat quyln do hit 
thdi ban dupc quy dinh khic biet trong cic 
he thPng phip luat quPc gia khic nhau. Sta 
da dang ve y nghTa cua nhiing thuat ngii 
"thdi hieu cua quyen" (prescription of 
rights), "thdi ban khilu nai" (limitation of 
claim) hay "thdi bieu khdi kien" (limitation 
of legal proceedings) trong cic he thdng 
phap luat quoc gia da dan din viec dl xuit 
sir dung khii niem "thdi hieu" (the limitation 
period) cP linh chat trung boi trong CPng 
udc nam 1974 (sua dpi nam 1980) cua Lien 

Kieu Duang' 

hgp qudc ve thdi hieu lien quan din mua bin 
hing hoi quoc te vdi y nghTa li "cac yeu ciu 
khieu nai... se khdng the dugc thuc hien vi ly 
do ket thiic mot khoang thdi gian nhit 
dinh"'. 

Thdi ban khieu nai, theo tinh than cua 
Dieu 318 Luat Thuang mai 2005, la khoing 
thdi gian dinh cho viec khieu nai cua ben bj 
vi pham trong quan he hgp ddng thuang 
mai. Thuat ngtr "khieu nai" trong Luat 
Thuang mai nim 2005 khPng dugc dinh 
nghTa mpt cich rd ring nhung theo tic gii cd 
the dugc hieu la yeu cau thuc hien trich 
nhiem do vi pham hgp ddng nhu phai tri 
tien, chuyen giao tii sin tir nhung thiet hai 
hoic yeu cau tdn trgng vi bupc thue hien 
nghTa vu tuong img vdi quyen chii the^. Npi 
dung niy phan nio da dugc the hien trong 
quy dinh tai Dieu 36 Bp luat Hing hii nam 
2005 , Dieu 170 Luat Hing khPng dan dung 
nim 2006, Dieu 92 Luat Giao thdng dudng 
thuy npi dia nim 2004 hay Dieu 49 Luat Cac 
cPng eu chuyen nhugng nam 2005 . Khieu 

ThS. Luat hpc, giang vien trudng Cao djng Kinh \k 
Ky thu^t thuang mai, Bp Cdng Thuang. 

' Xem Convention on the limitation period in the 
international sale of goods, Article 1, paragraph 1. 
^ Xem them djnh nghia thuat ngu phap ly khieu nai 
(claim) tai http://dictionary.law.com/Defaut.aspx? 
selected=205 
' Doan 2 khoan 1 Dilu 36 Bp luat H^ng hai nSm 2005 
quy djnh: "Khilu nai hang hai la viec mpt ben yeu 
c§u ben kia thuc hien nghTa vu phat sinh lien quan 
din hoat dpng hang hai". Tuy nhien, khieu nai hang 
hai khong lien quan din trSch nhî m do vi pham hop 
ddng. 
"* Dilu 49, Luat Cac cdng cu chuyen nhupng nSm 
2005 quy dinh; "Trong trudng hop hdi phieu ddi np 
bj tir chdi chip nhan hoSc bj tir chdi thanh loan, ngudi 
thy hudng phai thdng bao bang van ban cho ngudi ky 
phat, ngudi chuyin nhupng cho minh, ngudi bao lanh 
cho nhOoig ngudi nay ve viec tir chdi thanh toin dd". 
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nai dien ra gitra hai ben trong quan he hop 
dong kbi ben khieu nai cho ring co vi pham 
hgp dong xay ra va dua ra nhtrng yeu cau 
thuc hien cic bien phip trich nhiem tuang 
img doi vdi ben bi khieu nai. Trudng hgp 
nhiing yeu cau nay bi tir choi hoic khong 
dugc thuc hien, ben khieu nai cP the yeu cau 
cic ca quan tii phin giii quyet tranh chap. 

Can phan biet khieu nai (claim) vdi 
thong bao cua mpt ben (notice) ve nhiing 
van de nhu khiem khuyet cua hang boi dugc 
giao nhan hay ttr choi chap nhan nhiing hang 
hoa khPng phii hgp hoic cP khiem khuyet,... 
Trong trudng hgp niy thong bio dPng vai 
tro li tien de cho viee tien hinb hay thuc 
hien mpt khieu nai eu the. Thuc hien thong 
bio cac ben cP nhiing hinh dpng dieu chinh 
kip thdi qui trinh thuc bien hgp dong nhu 
tien banh giam dinh de khang dinh chat 
lupng cua hing hoi giao nhan hoac thay the 
hang boi bi tir choi. Trong trudng hop mpt 
ben kbPng thuc hien tbPng bio trong thdi 
ban yeu cau (time-limits) cd the dan den viec 
ben do bi mat quyen khieu nai ddi vdi nhtrng 
hang boi khiem khuyet hay khong phii hgp. 
NPi cich khic, ben khong thuc hien thong 
bao trong thai ban hgp ly se dugc coi li 
"chap nhan" nhtrng hang hoi khiem khuyet 
hay khong phii hop do. Tinh than niy dupc 
the hien true tiep tai khoin 2 Dieu 96 Bp luat 
Hing hai nam 2005; "'Hdng hod duac coi Id 
ctd Ird du vd dimg nhu ghi trong van dan, 
gidy gin hdng dudng bien hoac chimg tir van 
chuyen khdc, neu ngudi nhdn hdng khdng 
thong bdo bdng vdn bdn eho ngudi van 
chuyen ve mat mdt, hu hdng hdng hod chdm 
nhdl Id 3 ngdy ke tir ngdy nhc/n hdng, neu 
khdng the phdt hien thiet hgi lir ben ngodf\ 

Dieu 39 CPng udc nim 1980 ciia Lien 
hgp quoc ve hgp dong mua ban bang boi 
qiiPc tl (CISC 1980) quy dinh: 

1. Ngudi mua bi mat quyen khieu nai 
ve viec hang boa kbdng pbii hpp neu ngudi 
mua kbdng thong bao cu the cho ngudi bin 
ve vide khdng phii hgp dd trong mpt khoing 

thdi gian hgp ly kl tir khi ngudi mua da phit 
bien ra hoic ding le phai phat hien ra sir 
khdng phii hop dP. 

2. Trong mpi trudng hgp, ngudi mua bj 
mat quyen khieu nai ve viec bing hoa khong 
phti hgp neu hg kbdng thdng bio cho ngudi 
ban biet ve viec dd trong thdi ban 2 nam ke 
ttr ngiy hing hoi da thuc su dugc giao cho 
ngudi mua, trir khi thdi ban niy khac vdi 
thdi ban bio hanh quy dinh tai hgp ddng. 

Trong trudng hgp niy, khieu nai va 
thdng bio la bai binh vi phip ly hoin toan 
khic biet. Tuy nhien, trong mpt sd trudng 
hgp, stJ phan biet giiia khieu nai (claim) va 
thong bio (notice) trong thdi ban khieu nai 
theo quy dinh ciia phap luat Viet Nam la 
khdng rd rang'. 

Hau qua phip ly do khong thuc hien 
khieu nai trong thdi ban khieu nai cung la 
van de can xem xet bdi trong cic quy dinh 
cua phip luat Viet Nam cd hai cich tiep can: 
i) Coi khieu nai "dpc lap" vdi thu ttac td lung 
toi in v i ii) Khieu nai li mpt phan trong cac 
quy dinh ve thu tuc to tung toi in. 

Theo quy dinh cua Luat Thuang mai 
1997, thdi ban khieu nai li thdi ban mi ben 
cd quyen Ipi bi vi pham co quyen khieu nai 
doi vdi ben vi pham. Qui thdi ban khieu nai, 
ben ed quyen lgi bi vi pham mat quyen khdi 
kien tai trgng tii, toi in cd tham quyen, cho 
dil thai hieu khdi kien chua ket thiic. Nhu 

Vi du, theo diem d khoan 1 Dilu 237 Luat Thucmg 
mai 2005, thuang nhan kinh doanh dich vu logistics 
khdng phai chiu trach nhiem vl nhirng tdn thit doi 
vdi hang hoa trong trudng hap khdng nhan duac 
thdng bao ve viec khieu nai trong thdi han 14 ngay, 
ke tir ngay giao hang cho ngudi nhan, Khoan 4 Dilu 
96 Bd luat Hang hai quy dinh; "Ngudi van chuyen 
khdng phai bdi thudng ddi vdi tdn thit phat sinh do 
viec cham tra hang, trir trudng hprp thdng bao vl viec 
cham tra hang bang van ban dupc gui tdi ngudi van 
chuyen trong vdng sau muai ngay, ke tir ngay hing 
hoa Ig ra dupc giao theo thoa thuan trong hop ddng". 
Trong trudng hpp nay, thdng bao vl viec cham tra 
hang va thdng bao ve viec khilu nai dudng nhu 
khdng cd su khac biet. 
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vay, Luat Thuong mai nam 1997 quan niem 
viec tien hanh khieu nai trong thdi ban khieu 
nai luat dinh chinh li thu tuc bit bupc trudc 
khi khdi dpng qua trinh tP tiang tai toa in, 
trong tii va khieu nai li "bang chimg" ve 
tranh chap thuang mai gitra cic ben de trong 
tai, toi an co co so giii quydt. CP Id chinh vi 
vay mi Dieu 239 Luat Thuang mai nam 
1997 quy dinh, tranh chap thuang mai trudc 
bet phii dupe giii quyet thdng qua thuang 
lugng giiia cic ben; trong trudng hgp 
thuang lugng hoac hoi giii khdng dat ket 
qui thi tranh chap thuang mai dugc giii 
quyet tai trong tii hoac toi in. 

Luat Hing khPng dan dung nam 2006 
cung cP khuynh hudng coi cic quy dinh ve 
thoi ban nhu mpt phan ciia thii ttac to tiang 
kbi quy djnh tai Dieu 170, trudc kbi khdi 
kien ve mat mat, thieu hut, hu hdng, van 
chuydn cham hang hoi, ngudi giri hing, 
ngudi nhan hing phii khieu nai bang van 
ban den ngudi van chuyen trong thdi ban 14 
ngiy, ke tir ngay nhan hing trong trudng 
hgp thieu hut, hu hdng hing hoi; 21 ngiy, 
ke ttr ngiy tri hing trong trudng hgp mat 
mit bing hoi. Khoin 5 cua Dieu luat niy 
quy djnh: "Trudng hgp khieu nai khong 
dugc thuc hien trong thdi ban quy dinh thi 
viee khdi kien khong cP gid tri, trir trudng 
hgp cd sir lira ddi ttr phia ngudi van chuyen 
hoac ngudi cd quyen khieu nai cd ly do 
chinh ding". Mac dfi cd ngoai Id nhirng thdi 
ban khieu nai trdi qua se lim mat di quyen 
khdi kien ciia ben khong khieu nai. 

Tuong tu nhu vay, Luat Giao thdng 
dudng thuy npi dia nam 2004 quy dinh thdi 
ban khieu nai (yeu cau bdi thudng) mat mit, 
hu hdng hing hoi la 20 ngiy, ke tir ngiy 
hang hoa dupc giao cho ngudi nhan hoac 
ngay ma le ra bang hoi phii dupc giao cho 
ngirPi nhan. Ngudi kinh doanh van tii cP 
trich nhiem giai quyet yeu eau boi thudng 
trong thdi ban 60 ngiy, ke ttr ngay cd yeu 
cau bdi thudng cita ngudi thue van tii. 
Truong hgp hai ben khong giii quyet dugc 

yeu cau boi thudng thi cd quyen khdi kien tai 
trgng tai hoic toi in. Thdi bieu khdi kien ddi 
boi thudng mat mit, hu hong la 1 nam. ke tir 
ngiy bet thdi ban giai quyet yeu cau boi 
thudng neu tren . Trong vu in phit sinh tir 
nhung tranh chap nay, cic tham phin se phii 
luu y cic ben tranh chap da khieu nai vdi 
nhau hay chua vi cP trong thdi ban khieu nai 
theo quy dinh cua phip luat hay khdng. 

Luat Thuang mai nam 2005 quy dinh 
thdi han khieu nai do cac ben thoi thuan, 
neu cac ben khong co thoa thuan thi dugc 
quy dinh la; i) Ba thing, ke tir ngiy giao 
hing ddi vdi khieu nai ve so lugng hing hoi; 
ii) Siu thing, ke ttr ngay giao hang doi vdi 
khieu nai ve chat lugng hang hoa; trong 
trudng hgp hang boa cd bao hinh thi thdi 
ban khieu nai li ba thing, ke tir ngiy het thdi 
han bao hanh; iii) Chin thing, ke tir ngiy 
ben vi pham phai hoan thanh nghia vu theo 
hgp dong hoac trong truang hgp cP bao hinh 
thi kl ttr ngiy bet thdi ban bao hanh ddi vdi 
khieu nai ve cac vi pham khac. Thdi ban 
khieu nai doi vdi thuang nhan kinh doanh 
dich vu logistics li 14 ngay, ke tir ngay giao 
hang cho ngudi nhan^. Nhu vay, Luat 
Thuang mai nam 2005 cting quy dinh ve 
thdi ban khieu nai nhung khdng cdn gitr lai 
nhirng quy dinh ve viee mat quyen khoi kien 
khi khong khieu nai trong thdi ban khieu nai 
nhu Luat Thuang mai nam 1997. Hau qui 
phip ly ciia viec kbdng tien hinb khieu nai 
trong thdi ban quy dinh the hien trong mpt 
sd quy dinh phip luat cu the nhu: Quy dinh 
vl trich nhiem doi vdi hang hoi khdng phii 
hgp vPi hgp ddng ciia ben bin tai khoin 2 
Dilu 40, quy dinh ve mien trich nhiem doi 
vdi thuang nhan kinh doanh djch vu 
logistics tai diem d khoan 1 Dieu 237 Luat 
Thuong mai 2005 hoac quy dinh tai khoin 4 

'• Xem Dilu 92 Luat Giao thdng dudng thuy ndi dia 
nam 2004. 
' Xem dilm d khoan 1 Dilu 237 va Dieu 318 Lu§t 
Thuang mai nam 2005, 
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Dilu 96 Bp luat Hang hii nim 2005. Trong 
nhiing trudng hop nay, viec khong tien hinh 
khieu nai trong thdi han khieu nai khong lim 
mat di quyen khdi kien tai toi in, trpng tii 
cho tdi khi thdi hieu khdi kien ket thuc mi 
chi dan den viec mien trich nhiem cho mpt 
ben trong quan he hgp dong. Neu thu tuc to 
lung tai trpng tii, toi in co lien quan dugc 
thuc hien, thdi ban khieu nai se dugc vien 
dan nhu bien phap tu ve ciia mpt ben trong 
quan he hop dofig. 

Van de dat ra li, y nghTa phip ly ciia 
"thdi ban khieu nai" theo quy dinh cua phap 
luat li gi? Het thdi ban khieu nai, ben bi vi 
pham trong quan be hgp dong cP the tiep tuc 
yeu cau ben vi pham thuc hien trich nhiem 
do vi pham hop ddng ntia hay khong? Trong 
ei bai each tiep can neu tren, dudng nhu quy 
dinh ve thdi ban khieu nai cbi nham bupc 
mpt ben phii dua ra yeu cau thuc hien trich 
nhiem lien quan den vi pham hgp dong trong 
thdi ban hgp ly, bat ke la yeu cau dd cd dugc 
ben kia chap nhan hay kbdng. Neu kbdng 
thuc hien dugc nhu vay, vide khdi kien tai 
toi in, trgng tii de lim cho yeu cau dd phii 
dugc dap img se khdng the dat ket qua do 
hoac trong tii, toi in tir chdi thu ly don khdi 
kien, hoac toi in, trgng tii se bac yeu cau vi 
ben vi pham da dugc mien trich nhiem. Thdi 
ban khieu nai theo phip luat hien hinh 
khdng phii li khoing thdi gian gidi ban 
dinh cho quyen yeu ciu thuc bien trich 
nhiem do vi pham hgp ddng mi neu ket thuc 
khoing thdi gian dd, quyen yeu cau ctia ben 
bi vi pham bi tudc bd. Het thdi han khieu nai 
se khdng lim mat di quyen yeu cau cua ben 
bi vi pham mi chi ngan can vide bit bupc 
ben vi pham pbii thuc hien neu ben dP 
khong tu nguyen. Co le day cbinb li ly do 
mi cic nhi lim luat khong dua ra khii niem 
"thdi hieu khieu nai" vdi tinh chat tuang tu 
nhu khii niem ve "thdi hieu khdi kien". 

2. Thoi hieu khoi kien va moi quan he 
giira thoi han khieu nai va thdi hieu khoi 
kien 

Thdi hieu khdi kien li thdi ban do phap 
luat quy dinh ma trong dd, cic ben cd the 
tien hanh cic thii tuc td tung tai ca quan tai 
phin de yeu cau tbtjc hien trich nhiem do vi 
pham hgp dong thuang mai. Khoan 3 Dieu 
155 Bp luat Dan sir quy dinh: "Thdi hieu 
khdi kien li thdi ban mi chii the dupe quyen 
khdi kien de yeu cau toa in giii quyet vu in 
dan sir bao ve quyen vi Ipi ich hgp phip bj 
xam pham; neu thdi ban dd ket thiic thi mat 
quyen khdi kien". Trong td tiing trgng tai 
ciing xuat hien thuat ngii thdi bieu khdi kien 
vdi y nghTa tuang tiJ. Trudng hgp thdi bieu 
khdi kien da bet, trgng tii, toi in se ttr choi 
giii quyet tranh chap . 

Hau qui phip ly cua viec bet thdi hieu 
khdi kien li cac ben trong quan he hop dong 
mat quyen khdi kien tai toi in de bio ve 
quyen vi lgi ich bi xam pham. Trong tranh 
chap do vi pham hgp ddng thuang mai, mat 
quyen khdi kien ddng nghTa vdi viec nhtrng 
yeu cau khieu nai cua mpt ben se khdng the 
tbPng qua quyen lire nhi nudc de bupc ben 
kia phii thuc hien. Cting tuang tu nhu 
trudng hop het thdi ban khieu nai, thdi hieu 
khdi kien ket thuc khdng cham dut quyen 
yeu eau ma chi cin trd viec thuc hien quyen 
yeu cau cua ben bi vi pham. Dieu niy cting 
cd the nhan thay qua su hien hiru ciia quy 
dinh ve viee bit dau lai thdi hieu khdi kien 

* Cd su khac biet giOa thdi hieu khdi kien tai trpng tai 
va thdi hieu khdi kien tai toa an xuit phat tir ban chat 
ciia hai thii tuc td tung nay. Quan diem nay dupc the 
hien tai khoan 6 Dieu 44 du thao Luat Trpng tai 
thuang mai ngay 13/3/2010: "Trong trudng hop tea 
an quyet djnh vu tranh chap khdng thudc thim quyen 
ciia Hpi ddng trpng tai, Hpi ddng trpng tai ra quylt 
dinh dinh chi giai quyet vu tranh chip. Nlu khdng cd 
thoa thuan khac, cac ben cd quyln khdi kien vu tranh 
chap ra toa an. Thdi hieu khdi kien ra toa an theo quy 
dinh cLia Bd luat Td tung Dan su, nhung khdng tinh 
thai gian tir ngay nguyen dan khoi kien tai trpng tai 
din ngay toa an ra quyet dinh vl cac vin dl neu tai 
Dieu nay". Trong pham vi bai vilt, thdi hieu khdi 
kien dugc tac gia dl cap din ii thdi hieu khdi ki?n tai 
toa an. 
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khi cd sta thira nhan hoac thuc hien thuc le 
nghTa vu ddi vdi ben cd quyen^. 

Theo quy dinh cua phap luat, chu the cd 
quyen vien dan viec mat quyen khdi kidn do 
het thdi hieu khdi kien trudc bet chinh la loa 
an. Toa an co trach nhiem xem xet khi cP 
dan khoi kien vi phii ra quyet djnh tir choi 
dan kien neu thdi hieu khdi kien da bet . 
Trong thuc lien boat dpng tu phap. neu toi 
an bo qua hoac xac djnh khong chinh xac ve 
thai hieu khdi kien dan den quyet dinh thu ly 
va xdt xu tranh chap, de tia bao vd, mpt ben 
cP the vien dan viec bet thai hieu khdi kien 
de chdng lai ban in, quyet dinh ciia toi in cd 
lien quan. 

Nhu vay, bet thdi hieu khdi kien se tudc 
quyen khdi dpng thu tuc tP tung ciia cic ben 
de bupc ben kia phai thtac hien cic bien phip 
trich nhiem da yeu cau. Tuy nhien. bin than 
no khong lam mat quyen yeu cau cua cic 
ben ma chi lim phit sinh kha nang sir dung 
no nhu mpt bien phap U.r ve ciia mpt ben 
tranh chap. 

Moi quan he gitra thai ban khieu nai vi 
tiwi hieu khtVi kien the hien d chd, thdi ban 
khieu nai thudng ngan ban nhieu so vdi thai 
hieu khdi kien vi pbii ket thiic trudc kbi ket 
thiic ihdi hieu khdi kien. Trudng hgp khieu 
nai la ihii luc bat bupc phai thtac hidn trudc 
khi tidn hanh ihii ttac tP lung, co Id nha lam 
luat cho rang tranh chap kbPng mac nhien 
phat sinh khi cP vi pham hgp dong neu 
khdng cP hinh dpng khieu nai ttr phia ben bi 
vi pham. fhdi ban khieu nai trong tinh 
huong nay chinh Ii khoing thdi gian dinh 
cho hinh dpng cita ben vi pham. Ndu khong 

Dieu 162 Bd luat Dan su nam 2005 quy dinh: "Thdi 
hieu khdi kien vu an dan sir bat dau lai trong trudng 
hap sau: 
a) Ben cd nghTa vu da thira nhan mdt phan hoac toan 
bp nghTa vu cua minh ddi vdi ngudi khoi kien; 
b) Ben cd nghTa vu thuc hien ,\ong mdt phan nghTa vu 
ciia minh ddi vdi ngudi khai kien; 
c) Cac ben da tu hoa giai vdi nhau". 
" Xem Dieu 168 Bd luat Td lung Dan sy nam 2005. 

thuc hien khieu nai trong thai ban qu\ dinh. 
tranh chap khong ton tai va ben bi vi pham 
khPng thd lien hanh viec khdi kien. Trudng 
hgp khieu nai khong phai la thu ti,ic bat bupc 
trudc khi khdi kien, thdi ban khieu nai do cic 
ben thoi thuan hoac do phap lual quy dinh. 
Neu cac ben khong thoa thuan thi quy dinh 
cita phap luat ve thai ban khieu nai cting 
tuong doi ngan so vdi thdi ban khdi kien. 

Khic vdi thdi ban khieu nai, phap lual 
hien hanh khong cho phep cic hen lu do 
thoa thuan ve thai hieu khai kien. Thdi didm 
bat dau vi dp dai khoang thai gian danh cho 
quyen khdi kien cua cic ben dugc quy dinh 
khic nhau tuy thupc vao tirng loai tranh 
chap. Ddi vdi phan ldn cac tranh chap hgp 
dong thuang mai, thai hidu khai kien la 2 
nam ke tir thdi didm quydn va lgi ich hgp 
phip bi xam hai. Trong mpt so tranh chap 
khac thdi hieu dugc quy dinh ngan ban hoac 
dai ban. Lual Thuang mai nam 2005 quy 
dinh thai hidu khdi kien cac tranh chip 
thuang mai li 2 nam, ke lir thai didm quyen 
va lgi ich hgp phap bi xam pham; thai hidu 
khPi kidn thuong nhan kinh doanh dich vu 
logistics la 9 thing, ke ttr ngay giao hang. 
Vide xic dinh ngay bat dau thdi hieu khdi 
kien la ngay co quydn vi lgi ich hgp phap bi 
xam pham phu ihupc vio tirng tranh chap. 
Cic tranh chap lien quan den so lugng, chat 
lugng hang hoi thi ngay cP quyen vi Igi ich 
hgp phap bi xam pham dugc hidu li ngiy 
giao nhan hang, truang hgp hang hoa cP bio 
hinh li ngay hit thai ban bio hanh ddi vdi 
tranh chip ve chat lugng hing hoa. Cic 
tranh chip khac lien quan den nghTa vt̂ i phai 
hoin thinh theo hgp dong thi ngiy bat dau 
tinb thdi hidu khdi kien la ngiy ben vi pham 
phai hoin thanh nghTa vu hoac trudng hgp 
hang hoi co bio hanh thi ke tir ngiy hdt thai 
han bio hanh. Thai hieu khPi kidn doi voi 
cic tranh chip phat sinh tir hgp dPng bio 
hilm theo quy dinh ciia Luat Kinh doanh 
bio hilm nam 2000 la 3 nam, ke lir thai 
didm phit sinh tranh chip. BP lual Hang hai 

53 



NHA NUOC VA PHAP LU.4TSO 7/2010 

nam 2005 quy djnh thdi hieu khdi kien ve 
ton that bang hoi van chuyen theo chimg ttr 
van chuyen li 1 nim, ke tir ngiy tri hing 
hoic le ra phii tra hang cho ngudi nhan 
hing; thdi bieu khdi kien ve vide thuc hien 
hpp ddng van chuyen hang hoi theo chuyen 
la 2 nam ke ttr ngay ngudi khdi kien biet 
hoac phai biel quyen lgi cua minh bi xam 
pham. Ngoii ra, Bp luat niy ciing quy dinh 
thdi hieu khdi kien lien quan den hgp ddng 
thue tau la 2 nam, ke tir ngay cham dirt hgp 
dong; thai hieu khdi kien ve viec thuc hien 
hgp dong cim hp hing hai li 2 nam, ke ttr 
ngay ket thuc hinb dpng cim bp; thai hieu 
khdi kien ve viec thuc hien hgp dong dai ly 
lau bien. hgp dong moi gidi hang hai, lai dat 
tau bien li 2 nam, ke ttr ngay phit sinh tranh 
chap. Dpi vdi yeu cau boi thudng hang hoi 
Irong hgp dong van chuyen hing hoi dudng 
thuy npi dia, thdi hieu khdi kien li 1 nam ke 
tir ngay het thdi ban giii quyet yeu cau dpi 
boi thudng , Doi vdi van chuyen hing hoi 
bang dudng hang khong, thai hieu khdi kien 
ve trach nhiem bdi thudng thiet hai xiy ra 
cho hang boi li 2 nim ke ttr ngiy tiu bay 
den dia diem den, ngay tiu bay pbii den dia 
diem den hoac lir ngay viec van chuyen bi 
cham dirt luy thupc via thdi diem nio den 
mupn nhat'". 

Ve linh gian doan ciia thai hieu khdi 
kidn, vdi vai tro la "lual goc", Bp luat Dan 
st,r quy djnh thdi gian khong linh vao thdi 
hieu la khoing thdi gian xiy ra sta kien bat 
kha khing hoac trd ngai khich quan lim cho 
chu the cd quyen khdi kien khdng the khdi 
kien trong pham vi thdi hieu. Du thio Luat 
Trgng tii thuang mai da de xuat phuong in 

kbdng tinh vio thdi kieu khdi kien tai toi in 
khoing thdi gian ttr ngiy nguyen don khdi 
kien tai trpng tii den ngay toi in ra quyet 
dinh vu tranh chip khdng thupc tham quyen 
cua Hpi dong trpng tai. Tuy vay, mpt sd sir 
kien xiy ra trong thuc tien kinh doanh cd the 
inh hudng true tiep den kbi nang thuc hien 
quvdn klidi kien nhu ben vi pham bi tien banh 
thu tuc giii thi, bi chia, tich, hgp nhat, sap 
nhap. cbuyin dPi hay bj ip dung thu tuc phi 
sin... chua dugc lim sing tP trong cic quy 
dinh cua phap luat ve thai bieu khdi kien. 

Mtae dich ca bin ciia nhiing quy dinh ve 
gidi ban thdi gian li nham ngan ngira tinh 
trang khdng ro ring va nhung nguy co de 
doa su Pn dinh cua boat dpng kinh doanh do 
viec cham tre dua ra khieu nai cting nhu vide 
mat mit hay thieu bieu lire phip ly cua cic 
bang chirng lien quan den viec giii quyet 
nhirng khieu nai dugc dua ra cham tre mpt 
cich kbPng thich hgp. Thdi ban qui dii se 
lim cho nhtrng muc tieu ca bin cua quy dinh 
phip luat ve thdi ban khdng the dat dugc 
nhung thdi ban qui ngin se kbdng dip irng 
dugc dpi bPi tir thuc tien kinh doanh, die 
biet li trong cic quan he thuang mai qudc te, 
can cP khoing thdi gian phti hgp ebo viec 
thuang lugng vi sau do tien hinb cic thu tuc 
tP lung phip ly. Hoat dpng thuang mai ngiy 
cing phat trien da dang va phirc tap, dPi hPi 
cic quy dinh phap luat ve thdi ban khilu nai, 
thai hieu khdi kien pbii pbti hgp, mang tinh 
thong nhat, tuang thich vdi phip luat qudc tl 
v i thuan lgi cho vide ip dung. Dilu niy cin 
them nhieu bin luan vi dinh gii cua cic nhi 
nghien cim vi cic nhi lap phip. 

Xem khoan 3 Dieu 92 Luat Giao thdng dudng thuy ndi dia nam 2004, 
Xem Dieu 174 Luat Hana khdng dan duns nam 2006, 
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