
TINH HOP PHAP VA TINH HOP LY TRONG QUYET DINH 
QUAN LY NHA NU6C CUA UY BAN NHAN DAN 

1. Dat van de 

Ngay 15 thing 4 nam 1992, Qud'c hpi 
khoa VIII, tai ky hpp thir 11 da thdng qua 
ban Hien phap 1992 cita nudc Cpng boa xa 
hpi chii nghia Viet Nam. Hien phap 1992 lin 
dau tien ghi nhan d tim cao nhat quyet tam 
ciia toan Dang, loan dan, loan quan ta vd 
viec xay dtang thanh cdng Nhi nudc phap 
quydn xa hpi chii ngliTa. Didu 12 Hien phip 
1992 khing dinh; "Nha nudc quan ly xa hpi 
bang phap luat, khdng ngirng tang cudng 
phap che xa hpi chii nghia". Phap che do la 
su tuan thit mpt each thieng lieng cac dao 
luat, la sir chap hanh phip luat mpt each 
nghiem minh, binh ding va thdng nhat bdi 
tat ca cac eg quan, td chirc va ca nhan. 

Dd xay dting thanh cdng Nha nudc phap 
quyen - mpt Nha nudc ddi hdi d do tinh 
thuang tdn phap luat thi cac co quan nha 
nudc noi chung \'a cac co quan hanh chinh 
nha nudc ndi rieng phai '"thdng nhdt qudn ly 
vT md viec llufc hien cdc nhiem vu chinh Iri, 
kinh te', vdn hoa, xd hpi, qudc phdng, an ninh 
vd ddi ngogi Irong cd nifdc bdng he thdng 
phdp ludi, chinh sdch hodn chinh, dong bp"\ 

Quyei dinh qudn ly nhd nifdc chie'm vi iri 
irung tdm irong hogl dpng qudn ly nhd 
nifdc^, la phuang tien khdng the thieu de cac 
chit thd quan ly nha nudc sir diing nhim thuc 
hien cac chirc nang, nhiem vii ciia minh. 
Quyet dinh quan ly nha nudc giir vai tro dac 
biet quan trpng trong viec hoach dinh chii 
truang, dudng ldi, chinh sach cho boat dpng 

• Khoa Luat Hanh chi'nh - Bai hoc Luat Tp. Ho Chi 
Minh. 

Van kien Dai hpi Dai bieu loan quoc lin thii IX, 
Nxb. Chi'nh tn quoc gia, Ha Npi, tr. 133. 
' PGS.TS. Nguyen Ciru Viet, Giao trinh Luat Hanh 
chi'nh Viet Nam, Nxb. Chi'nh tri quoc gia, nam 2008 
tr.304. 

Cao VQ Minh * 

quan ly. No khdng chi dat ra, sira ddi, bai bd 
cic quy pham phap luat hanh chinh ma con 
lam phat sinh, thay ddi, chim dirt cac quan he 
phap luat hanh chinh cu the. Do vay, trong 
didu kien xay dimg Nha nudc phap quydn 
hien nay thi cac chii thd khi ban hanh quyet 
dinh quan ly nha nudc phii bao dam de quyet 
dinh dd dip ung cac yeu ciu vd tinh hpp phap 
vi tinb hpp ly. Dd la nhirng quyet dinh quan 
ly nha nudc vtra dap irng tinh hop hien, hgp 
phip vira mang tinh khi thi cao, phit hgp vdi 
tam tu, nguyen vgng cua nhan dan. 

Hien nay, viec ban hanh cac quyet dinh 
quan ly nhi nudc ciia chii thd quan ly da dat 
dugc nhirng ket qua ding khich le. Tuy 
nhien, viec bio dim tinh hgp phap va tinh 
hgp ly khi ban hanh cic quyet dinh quan ly 
nha nudc trong giai doan hien nay cdn nhidu 
bat cap. Nhidu quyet dinh quin ly nha nudc 
dugc ban hanh tuy dam bio tinh hgp phap 
nhung lai khdng hgp ly, hay ngugc lai co 
quyet dinh quan ly nha nudc dugc ban hanh 
tuy hgp Iy nhung lai khdng hgp phip. Tham 
chi cd quyet dinh quan ly nha nudc dugc ban 
banh vira khdng hgp phip vira khdng hgp ly. 
Dgn cit li Thong tu 02/2003/TT-BCA ngdy 
13/1/2003 cua Bp Cdng an quy dinh moi 
ngudi chi duac ddng ky mpt xe mdy Id trdi 
vdi quyen ca bdn ciia cdng ddn quy dinh lgi 
Dieu 58 Hie'n phdp 1992 hay Quyet dinh sd 
33/2008/QD-BYT cua Bp Y te ngdy 30-09-
2008 ve viec ban hdnh lieu chuan site khoe 
ngifdi dieu khien phuang lien giao thdng ca 
gidi dudng bp lai tu tien quy dinh them nghia 
vu cho cdng dan. 

Trong didu kien xay dtang Nha nudc 
phap quydn xa hpi chu nghia hien nay thi 
boat dpng ciia Uy ban nhan dan (UBND) 
dupc xem la mpt trong nhtrng vin dd quan 
trpng cin dugc tang cudng, bdi vi chinh 
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quydn dia phuang ndi chung va UBND ndi 
rieng thuc sir la chide cau ndi giira Nha nudc 
vdi nhan dan. Van kien Dai hpi Dai bieu 
toan qud'c lan thir X da neu len tim quan 
trpng cita viec "ndng cao ehdt luang hogl 
dpng ctia Hpi dong nhdn ddn (HDND) vd 
UBND, bdo ddm quyen tif chii vd tie chiu 
irdch nhiem ciia chinh quyen dia phuang 
irong phgm vi duac phdn cd'p"^. Dd thtac 
hien nhiem vu, quydn ban ciia minh, UBND 
dupc trao quydn ban hanh quyet dinh quan ly 
nha nudc. 

Trong nhtrng nam qua, viec ban hanh 
quyet dinh quan ly nha nudc ciia UBND 
dupc thuc hien tuang ddi hieu qua. Tuy 
nhien, ben canh nhirng ket qua dat dupc thi 
viec ban hanh cic quyet dinh quan ly nhi 
nudc ciia UBND cdn nhidu khuye't didm, lam 
giam hieu qua quan ly ciia UBND trong viec 
thirc hien chirc nang chip hanh - didu hanh. 
Tai dia phuang, nhieu UBND thudng xuyen 
ban hanh cac quye't dinh quan ly nha nudc 
khdng dim bio yeu cau vd tinh hpp phap va 
tinh hpp ly. Mdi day UBND d hai thanh phd 
Idn ciia dat nudc la Ha Npi va Tp. Hd Chi 
Minh vira ban hanh cac quye't dinh quan ly 
nha nudc khdng dam bao tinh hpp phip lin 
tinh hpp ly. DP la Quyet dinh 51/2009/QD-
UBND cua UBND thdnh phd Hd Npi ban 
hanh cdm viec ngifdi ddn van chuyen gia site, 
gia cdm bdng xe gdn mdy, xe ihd sd va 
Quyet dinh 64/2009/QD-UBND cua UBND 
thdnh phd Hd Chi Minh ngay 31-7-2009 
phi' duyet quy hogch kinh doanh ndng sdn, 
llufc phdm tren dia bdn Tp. Hd Chi Minlv. 
Sai thi sira, thieu thi bd sung nhung vin dd 
can nPi d day la mpt khi cac quyet dinh quan 
ly nay co hieu lire va ap diing tren thiic te it 

' Van kien Dai hpi Dai bieu loan quoc lan thu X, Nxb. 
Chinh tri quoc gia, Ha Npi, tr. 127. 
* VnExpiess. Bo Tu phap "tuyt coi" quy dinh cam cha 
gia sue tren xe may ciia Ha Noi, thii sau, ngay 
6/2/2009. 
^ Tu6i tre Online. Quyet dinh 64 ve kinh doanh thuc 
pha'm ciia UBND Tp. Ho Chi Minh: Bi "bat gio", thii 
nam, ngay 3/9/2009. 

nhidu se dimg cham den quydn va Ipi ich hpp 
phap ciia cdng dan, gay nhidu tranh cai va 
hoang mang du luan trong khi viec dinh chi, 
bai bd no vin khd cP kha nang khdi phuc lai 
nhirng quydn va Ipi ich bi tdn hai. 

2. Yeu cau ve tinh hgp phap va hgp ly 
trong quyet dinh quan ly nha nudc ciia 
UBND 

Nhu da trinh bay, mpt quyet dinh quan 
ly nha nudc (t^DQLNI^ khi dupc ban hanh 
ra chi co the trd thanh bp phan hiru eg ciia 
eg che didu chinh phap luat va cP hieu qua 
khi npi dung va hinh thirc ciia chiing bao 
dam ca tinh hpp phap va tinh hpp ly. Mat 
khac, de bao dam tinh hpp phap va hpp ly 
ciia npi dung vi hinh thirc quyet dinh thi thit 
tuc xay dung va ban hinh chiing cung phai 
theo diing quy dinh cita phap luat, phii hpp 
ly luan va thiac tien, co nghia la thii tuc do 
cung phai bao dam tinh hpp phap va tinh 
hpp ly. Trong dp, linh hap phdp Id yen cdu 
ca bdn cita nguyen tdc phdp che, cdn linh 
hap ly Id yen cdu ciia nghe ihtidl qudn ly, 
cita chinh cupc sdng^. 

Didu rat dang tide la hien nay phap luat 
nuoc ta khdng quan tam nhidu den van dd 
nay, nhidu van ban khac nhau nhung ciing 
chi ap diing chung mpt cdng thirc la "trai 
phap luat", "trai van ban" cap tren. Ben canh 
dd, khai niem "van ban Irdi phdp ludi' dupc 
sir dung lan Ipn vdi thuat ngtr "van ban sai 
lrdi"\ Nhu vay, sai trdi cd ddng nghia vdi 
ndi phdp ludt hay khdng? Ne'u cd thi chi nen 
sir dtang mpt trong hai thuat ngir, neu khdng 
thi phai sir dung nhit quan, diing ngir cinh 
chir khPng thd sir dung tran lan nhu hien nay. 
Theo Luat To chuc HDND vi UBND nam 
2003, cae quan he mi Hien phip 1992 (Didu 
124) gpi li "van ban sai trai" ddu dupc "giai 
thich lai" theo nghia mdi la "van ban trai 

' PGS.TS. Nguygn Ciru Viet, Giao trinh Luat Hanh 
chinh Viet Nam, Nxb. Chinh tn qudc gia, nam 2008. 
tr.334. 
' Xem khoan 6 Dieu 91 va Didu 124 Hien phap 1992, 
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phap luat"\ Nhu vay, nha lam luat hoan toan 
lang quen tinh hpp ly cita van ban phap luat, 
mpt didu rat can sdm khac phuc. Con neu co 
ngii y vd no thi quy dinh phai ro rang, nhit 
quan va phan hoa cho tirng quan he cu thd 
can thiet'', Ngay ca trong Nghi dinh 
135/2003/ND-CP ngay 14/11/2003 vd kiem 
tra va xir ly van bin quy pham phip luat 
cting chi dd cap den tinh hpp phip ciia van 
ban chir khdng "coi trpng" tinh hpp ly'". 

2.1. Yen cdu ve tinh hap phdp trong 
QDQLNN ciia UBND 

Thif nhd'i, QDQLNN ciia UBND difc/c 
ban hdnh phdi phit hap vdi hien phdp, ludt, 
phdp lenh vd cdc quy dinh ctia ca quan nhd 
iitfoc cap tren 

QDQLNN ciia UBND la van ban nhim 
tridn khai, thi hanh trdn thiac te van bin cita 
CO quan nha nudc cip tren va co quan quyen 
lire nha nudc cting cip nen vd npi dung phai 
tren ca sd cu thd hPa, chi tiet boa nhung 
khdng dupc trai vdi cic van ban ciia eg quan 
nha nudc cap tren va eg quan quydn luc nhi 
nudc cimg cap. Cac QDQLNN ciia UBND 
khdng dugc tach rdi vdi npi dung cac quyet 
dinh ciia co quan quydn luc cting cap vi eg 
quan nha nudc cip tren de dim bio vi tri li 
CO quan "chap hanh". Didu 51 Hien phip 
1992 khing dinh; "Quyen ctia cdng dan 
khdng tach rdi nghia vu cita cdng dan. Nha 
nudc bao dam eac quyen cita cdng dan; cdng 
dan phii lam trdn nghia vu ciia minh dd'i vdi 
Nha nudc va xa hpi. Quyen vd nghTa vu ctia 
cdng ddn do hidn phdp vd ludt quy dinh". 
Nhu vay, hien phap la van bin qui dinh cic 
quydn, nghia vu ca ban cua cPng dan vi chi 
CO cac luat, bp luat la van bin eta thd hoa cic 
quydn, nghia vu co ban ma Hien phip da 

' Xem. VI du: cac dieu 17, 25. 34, 62, 70, 75, 78, 127 
Luai T6 chiic HDND va UBND nam 2003. 
'' PGS.TS, Nguyen Ciru Viet, Cac ye'u to cau thanh 
tham quyen va tinh he thdng ciia thSm quyen. Tap chi 
Nghien ciiu lap phap sd 9, 2005, tr.8. 
'" Xem cac dieu 2, 3 Nghi dinh 135/2003/ND-CP 
ngay 14/11/2003 ve kie'm tra va xir ly van ban quy 
pham phap luat. 

dinh che, hoac cd the qui dinh nhirng quyen, 
nghia via khic ma hien phip chua qui dinh". 
Vdi tu duy phip ly nhu the thi cac ca quan 
nha nudc khic ngoai Qud'c Hpi khdng cd 
thim quyen qui dinh nhirng quydn, nghia vu 
mdi cho cdng dan cung nhu khdng dupc "ttr 
y" them vao hay cit bdt cic quydn va nghia 
via dd cita cdng dan. 

Tuy nhien, tren thuc te' cd khdng it cac 
QDQLNN do UBND ban hanh lai quy dinh 
theo hudng "bdp meo" quydn ciia cdng dan 
hay "tu tien" quy dinh them nghia vu cho 
cdng dan. 

Vi du: Ngdy 22101/2009 UBND thdnh 
phd Hd Npi ban hdnh Quyet dinh 
51/2009IQD-UBND Quy dinh ve qudn ly 
hogt dpng giet mo, van chuyen, che hiin, 
budn bdn gia site, gia cdm tren dia bdn thdnh 
phd Hd Npi. Tuy nhien, QDQLNN ndy dd hi 
Cue Kiem tra vdn hdn quy phgm phdp ludt Bg 
Ttf phdp "tuyt coi" vi khdng ddm bdo linh 
hap hien, hap phdp cung nhu quyen vd lai ich 
hap phdp ciia cdng ddn tham gia nhifng hogl 
dpng do lgi dia bdn Hd Npi. 

Khodn J ctia qiiyi't dinh 51 cP quy dinh: 
"cdm van chuyen gia siic, gia cdm vdo khu 
vifc npi thdnh, npi thi" vd khodn 4 cdm van 
chuyen nhifng sdn phdm tren bang "xe mdy, 
xich Id hoac cdc phuang tiin thd sa khde ". 
Theo ddnh gid ciia Cue Kiem tra vdn ban, 
ddy Id quy dinh mang tinh "ngdn sdng, cdm 
cha" vdi cdc cd nhdn, cdng ddn tham gia 
hogt dpng giil md, van chuyen, che' hii'n, 
budn bdn gia site, gia cdm. 

Trong khi do, quy dinh "gia site, gia cdm 
chi duac van chuyen din ca sd gii't md duac 
phep ciia thdnh phd" (khodn 1) lgi hgn chi' 
npi dung ciia Diiu 2 Id trong trudng lu/p 
giao dich trao ddi gia cdm khdng vi muc 
dich gii't md, hoac giao dich nhd le ciia 

" ThS. Vu Van Nhiem, Ban vd hinh thiic van ban va 
tham quydn quy dinh ve quydn va nghTa vu ciia cong 
dan, Tap chi Khoa hpc phap ly, sd 5/2007. 
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ngifdi lieu dt'ing. khdng bdi bupc phdi qua 
"ca sd giet nu)". 

Theo phdn lich ctia Cite Irtfchg Le Hong 
Smi, lgi Dieu 1 quy dinh pham vi dp dung Id 
"mpi td chifc, cd nhdn thupc cdc thdnh phdn 
kinh le..." Id chifa It fang ihich vc'n chinh 
Diiu 2 "phdi co ddng ky kinh doanh, gidy 
phep hoac chifng chi hdnh nghe". Nhifng 
quy dinh tren citng chifa sdl vdi thifc li'. Hien 
nay, nhieu cd nhdn tham gia giii md, van 
chuyin, che biin, budn hdn gia site, gia cdm 
irong xd hoi nhung khdng co gidy phip kinh 
doanh, gidy hoac chimg chi hdnh nghi md 
Iren ca sd lif sdn, tic liiii nhd le dang Id mpi 
nhlt cdu chinh ddng. 

Quy dinh "cdm buon bdn sdn phdm gia 
Stic, gia cdm trin via hi, long difdng, ngd 
xdm vd khu vifc cdng cpng " cimg khdng hap 
phdp. Cue Kiim Ira vdn bdn cho rdng viic 
ndy mang tinh ehdt cam dodn khdng cd ca 
sd, gdy hiitt nhdm vd cd thi ddn ldi viic dp 
dung xif ly tity lien''. 

Thif hai, QDQLNN ctia UBND duac 
han hdnh trong phgm vi thdm quyen do phdp 
ludt quy dinh^dimg thdm quyen ve hinh thifc 
vd npi dung 

Thdm quyen ve hinh thifc: QDQLNN 
phai cd the thirc va ten ggi theo quy dinh 
phap luat (vi du: UBND cac cap ban hanh 
quye't dinh, chi thi,..). 

Thdm quyen vi npi dung: QDQLNN ciia 
UBND dugc ban hanh phai cd npi dung phii 
hpp vdi thim quyen cita minh da dupc phap 
luat cho phdp hoac da dupc phan cdng, phan 
cap. UBND tuyet ddi khdng dupc ban hanh 
nhirng quydt dinh ma phap luiit khong cho 
phdp, vupt qua pham \ i quydn han dupc trao. 

Vi dta: Ngdy 09/5/2008 UBND Tp. Hd 
Ndi ban hdnh Quyei dinh 23/2008/QD-
UBND vi viec han hdnh quy dinh ve cap 
gidy chifng ithdn quyin si'f dung ddt ciing vdi 

qiiven .sd lulu ldi sdn gdn lii'n vdi ddt cho hp 
gia dinh, cd nhdn, cpng dong ddn cif. ngifdi 
Viet Nam dinh ctf a nifdc ngodi Irin dia bdn 
thdnh phdHd Npi. Tuy nhiin, sau dd Bp Xdy 
dung de nghi UBND thdnh phd Hd Nen bdi 
bd nhifng npi dung vi cdp gidy chifng nhdn 
quyen sif dung ddt a cimg vdi quyen sa hifu 
tdi sdn gdn lien vdi ddt (bao gom co tdi sdn 
Id nhd a, cdng trinh xdy dtfng) quy dinh Igi 
Qtiyi't dinh sd 23 vi nhifng npi dung ndy Irdi 
vdi phdp ludi vi nhd a, cdng trinh .xdy dung. 

Trudc dp, Bp A//v dtfng dd lap dodn kiem 
Ira viic cap "gidy hong" trin dia bdn Lid 
Npi. Qua kiem tra, dodn chi rd sau khi cd 
Quyi'l dinh sd 23, cd linh trgng m(>t sd qudn, 
huyin dang thifc hiin rieng re viic cdp "gid'y 
dd", "gidy hong" Igi quay sang cdp "gidy 
dd " cho cdc irtfdng hap mua nhd lgi cdc dif 
dn xdy nhd a de bdn, chi cdp "gidy hong" 
cho irtfdng hap mua nhd hoa gid. Hd Npi 
ciing dd khdng dp dung ihdng nhdl mdu 
"gidy hdng" theo Lugt Nhd a. Dodn kiem 
Ira cho rdng viic cdp "gidy dd" cho cdc 
trudng lufp mua cdn hp ihtipc dif dn nhd d, 
mua cdn hp ldi dinh cif Id nguyen nhdn gdv 
khiiii ngi vi ngifdi ddn cho rdng theo gidy 
ndy till ho duac quyin sif dung cd lltifa ddi 
cd lgi Ida nhd. 

Tgi kit ludn kiem Ira, Thif Irtfdng Bp Ar/y 
dtfng Nguyin Trdn Nam yiu edit Hd Npi cdn 
nghiim tiic thifc hiin dong bp viic cdp "gidy 
hong " theo Ludi Nhd a, ddng thai phdi sifa 
ddi hoac hdi bo mpt sd quy dinh tgi Quyi'l 
dinh so 23 niu irin^''. 

Thifba. QDQLNN ctia UBND duac han 
hdnh phdi xudt phdi lif sif kii hap hdi hda 
giifa tinh giai cdp vd tinh xd hpi. Ndi cdch 
khdc. QDQLNN cita UBND phdi phdn dnh 
duac lai ich chung ctia Nhd nifdc kit hap vdi 
lai ich cita dia phifang vd ctia cd nhdn. 
QDQLNN khdng the duac ban hdnh theo 
hudng CO lai cho chii thi' qudn ly nhifng gdv 

' ' Xem thdm VnRxpress.net; Bo Tu phap "tuyt cdi" 
quy dinh cam chd gia siic tren xe may ciia Ha Ndi, 
iliii sau, 6/2/2009. 

Xem them http://www.diaoconline.vn/tinchitiei/ 
16/11819^a-noi-bi-luyl-coi-vi-cap-giay-do-cho-nha 
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ihiit hai cho nhdn ddn vai lot ttf duy cil Id 
"khdng qudn ly difac ihi cdm " 

Vi du: Quyet dinh sd 98/2003/QD-
UBND ciia UBND thanh phd Ha Ndi vd tam 
dirng dang ky xe may tren dia bin 4 quan Ba 
Dinh, Hoan Kiem, Hai Ba Trung, Ddng Da 
la mpt each "lach luat". Muc dich ciia viec 
ban hanh QDQLNN nay la de giai quyet ich 
tic va tai nan giao thdng. Tuy nhien, thuc 
hien chii truang dd bing giii phap la han che 
phuang tien giao thdng ci nhan theo each 
cam doan va ban che quydn sd hiru tai san ca 
nhan la khdng dugc. Dudi gdc dp phip ly, 
quyet dinh tam dirng dang ky xe may la vi 
pham quydn sd hiru tai san ciia ngudi dan 
dugc quy dinh tai Didu 58 Hien phap 1992. 
Tuy UBND thanh phd Ha Npi chi ra quyet 
dinh la tam dimg (vi ne'u noi cim bin la vi 
hien ro rang) nhung quy dinh tam dirng ma 
khdng xac dinh thdi han tam dirng de'n bao 
gid thi khdng khac gi vdi lenh cam. Day 
cung la each lach luat vi thiac te la cam'"*. 

Thif ttf, QDQLNN do UBND ban hdnh 
phdi bdo ddm ihti luc, hinh ihifc iheo ludi 
dinh 

Thii tuc ban hanh QDQLNN ciia UBND 
cung la mpt trong nhtrng yeu td the hien gii 
tri phip ly cita quyet dinh vi nd gin Iidn vdi 
thim quydn vd npi dung vi hinh thirc ciia 
UBND trong viec ban hanh QDQLNN. Bat 
ky mpt sta sai sPt nao vd thii tiic, hinh thirc 
cting la mpt can cir dd xac dinh QDQLNN 
dp khdng co gia tri phap ly. Tuy nhien, cin 
chii y ring trong viec ban hanh QDQLNN 
CO "thii tuc rut gpn". "Thii tuc rut gpn" cung 
la mpt loai thii tuc khPng binh thudng dugc 
sir diing trong trudng hgp khin cip nhung 
npi dung ciia quyet dinh khdng vi the ma bi 
anh hudng. 

Vi du; Trd lai Quyei dinh 51/2009/QD-
UBND Quy dinh ve qudn ly hogt dpng gii'l 

md, van chuyen, chi'biin, budn bdn gia siic, 
gia cdm trin dia bdn thdnh phd Hd Npi thi 
Cue Kiem tra vdn hdn cdn phdt hien trong 
Qtiyi't dinh ndy ciia UBND thdnh phd Hd 
Npi ve hinh thifc, .xif ly vi phgm khdng ddn 
ro ngudn vdn bdn ctia ca quan co thdm 
quyen a trung uang md Igi diin dgt nhu mdt 
quy dinh mdi nen co the ddn den cdch hieu 
nhifng quy dinh ndy Id irdi thdm qityid\ 

2.2. Yeu cdu ve tinh hap ly trong 
QDQLNN cua UBND 

''Mpt chti truang dimg ddn, mpt quye't 
dinh hap phdp, hap ly nhifng chua dtfc/c sif 
ting hp ctia nhdn ddn ihi phdi xem Igi 
ngay chti tnfong, quyi'l dinh do. Co the no 
diing nhifng ddn chtfa hieu thi phdi cdn ihdi 
gian gidi thich, Idm rd; cdn niu ddn dimg thi 
phdi xem lgi chii truang ctia minh. Khdng 
phdi cif lap the quye't dinh, thdng nhdt roi, 
linh phdp ludt, phdp ly dung roi Id khdng co 
gi sai. Ddn chua dong thudn thi chtfa the Idm 
difac!"'". 

Hop ly hieu theo nghia thPng thudng la 
"diing le phai, phti hpp vdi logic ciia su 
vat"", cd nghia la phti hop vdi nhtrng chuin 
mtae chung cita xa hpi vi dupc sir ddng thuan 
ciia mpi ngudi. Hgp ly cting cd thd la sir phii 
hgp vdi dao dire, phong tuc, thdi quen, phii 
hgp vdi lgi ich ciia cpng ddng nPi chung. 
Mpt QDQLNN dupc xem li hgp ly khi npi 
dung ciia no chiia dung phuang an va giai 
phap tdi uu nhat, hidu qui nha't trong viec 
didu chinh cic quan he xi hpi nhit dinh lai 
thdi diem dd. Mpt QDQLNN hpp ly se dupc 
sir dPn nhan va nghiem chinh chip hanh tir 
phia dd'i tupng quin ly. Ben canh dP no cung 

'"" Xem thdm Vnexpress.net. Ha Ndi tam diing dang 
ky xe may la each lach luat, thii bay. ngay 
26/11/2005. 

'^ Xem them VnExpress.net: Bd Tu phap "tuyt cdi" 
quy dinh cam chd gia sue trdn xe may ciia Ha Ndi. 
Thii sau, 6/2/2009 
"̂  Phat bid'u cua Chii tich UBND Tp. Ha Ndi Nguydn 
The Thao, VieiNamNet.vn , ngay 25/3/2009. 
'̂  Trung tam Ngdn ngu va van hda Viet Nam (36 
Giao due va dao tao), Dai tu didn udng Viet. Nxb. 
Van hda - thdng tin, 1999, lr,848. 
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la ca so quan trgng dd danh gia tinh hoan 
thien ciia phap luat. 

Tinh hap ly ciia QDQL.NN la yeu td thd 
hien tinh kha thi ciia c ic quy dinh chira trong 
QDQLNN do, sire sdng va kha nang tdn tai 
cita cac QDQLNN den dau hoan loan phti 
thupc vao tinh hgp ly ciia QDQLNN. Vdi 
tirng giai doan phat tridn khac nhau se co 
nhiing tieu chuan danh gia tinh hop ly khac 
nhau, tham chi ciing mpt thdi didm ban hanh 
nhung diing P nhirng giac dp khac nhau thi 
nhan thirc \d linh hpp ly ciing khac nhau. Co 
le \ i sir "nhay cam" nay nen trong cac van 
ban phap luat chi chit yeu dd cao tinh hpp 
phap. Tuy nhien, cdi hap ly thtfdng ldn Igi 
klidcli (/iiciti. Cdc c(rqtiun cd ihdm quyen ban 
hdnh vdn bdn cpii pham phdp ludi khdng the 
thay ddi cdi hap ly cita sif vdi theo y nitidn 
chii quan. \ cin de Id phdi cd cdng doan thdm 
Ira linh hap ly trong qud trinh lap phdp vd 
lap (/til. Hap phdp th! Irttd'c hii phdi hap /y'^ 
Cliinh vi vay, se la kha thi, de ap dung han 
ndu nhu cac QDQLNN vira dam bao tinh 
hpp phap vira dam bao tinh hgp ly, trong do 
CO QDQLNN cua UBND. 

Thif nhd'i. QDQLNN ctia UBND phdi 
linh (ldn yen cdu tdng the bdo ddm hdi hod 
lai ich ctia .Nhd luid'c vd nhdn ddn. Cung 
gidng nhu phap luiit noi chung, tinh giai cap 
\a tinh ,\a iipi ludn phai song hanh. 
QDQLNN cua UBND tuy dai dien duac loi 
ich ciia Nha nucrc nhung khdng vi the ma doi 
lap \di lgi ich ciia nhan dan. \'i nguyen Idc: 
I.dng ddn, v Ddng va phdp ludt phdi ihdng 
iilidl. phdi Id mot, khdng ihi' Id hai, trong dd 
It'iig (ldn Id gdc. Phdi dtfa vdo y chi vd 
nguyen vong cita nhdn ddn, dgt lai ich ctia 
(/HOC gia dun toe lin tren hit di' xif ly nhilng 
van de khi cd v kie'n khdc nluitd'. Trong dieu 
kien .xiiy dung Nha nudc phap quyen thi 

QDQLNN ciia UBND cang phii thd hien 

dupc yeu cau nay, 

Vi du: Ngdy 311812009, Cue Kii'm tra 
vdn bdn quy phgm phdp litdl (Bd 'Lif phdp] 
dd cd cdng vdn gid UBND Tp. Hd Chi Minh. 
de nghi xem xil mpt sdi npi dung cita Qttyii 
djnh .so 64/2009/QD-UBND ngdy 3l/7!2009 
phi duyet quy hogch kinh doanh ndng sdn, 
llufc phdm Iren dia bdn Tp. Hd Chi Minlr^'. 

'Llieo Cue Kiem tra vdn bdn quy pitgin 
phdp liKJi. quyi'l dinh ndy khdng phit lu/p 
phdp ludi, mdu lliiidn vd khdng khd llii. 

Viec UBND Tp. Hd Chi Mmh ban hdnh 
vdn bdn de qudn ly, kiim sodi viic kinh 
doanh ndng sdn, thtfc phdm nhdm gdp phdn 
lifng bifdc xd\ dipig. dn dinh irdi lif vdn minh 
dd thi. hdo ddm st'fc khde vd vt' sinh an todn 
llufc phdm ddi vd/i ngudi lieu diing Id rdi cdn 
thiit. Tuy nhiin. vdn hdn quy dinh ve \dn di 
ndy cdn phdi phii lu/p vdi phdp lu()t hiin 
hdnh vd bdo ddm tinh hap ly, khd ihi. ciing 
nlitf bdo ddm quyin vd k/i ich lu/p phdp cita 
cdc chti thi kinh doanh ndng sdn, llufc phdm 
nin dia bdn '//;. lid Chi Minh. 

Clt the, vi hogl ddng kinh doanh hdn le 
cdc mat hdng ndng sdn, llufc phdm, Quyet 
dinh 64 quy dinh cdc melt hdng thuoc nlidni 
46321. 46322. 46323 (thit gia sue. gia cdm 
lifai, ddng lanh, st/che'vd ndi tgng dang ihil 
tif gia Stic, gia cdm; hdng thity hdi sdn ttfcfi. 
ddng lanh, khd, mdm; vd cdc logi rati, cti, 
qua itfai. ddng lanh...} chi duac hogl ddng 
kinh doanh trong phgm vi cdc cha. siiti tlii, 
Irung Idm ihifong mgi vd cifu hdng vdn minh 
tiin h/i. 

Hiin nay, khdi niem vd lieu chi ddi vdi 
"cifa hdng vdn minh lien h/i" chifa dift/c qu\ 
dinh trong bdt ky vdn bun phdp ludt hien 
hdnh ndo. Viic difa ra mot khdi niem nlitf 
V(iy vd citng khdng difc/c gidi thich trong 
Quye't dinh 64 se ddn din linh Irgng khdng 

'" TS, NgUNcn SI Diing. Hop piuip irudc het phai hpp 
ly. Tuoi Ire online, 
' ' Nguvdn Van .\u. Ldng dan la gdc. phap luat la tdi 
thuang. Bao dien lir VielNamNel, 

•" Xem thdm Tuoi tre online, Quyet dmh 64 \e kinh 
doanh thuc pham cua UBND Tp, Ho Chi Mmh: Bi 
"bat gid". ngay 3/9/2009. 
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ihdng nhdl trong cdch liii'ii. ttf do ddn din 
viec llufc hien kho khdn, khdng thdng nhdl, 
gdy dnh htfdng din quyen ttf do kinh doanh 
cita cdc chit the dd duac hiin phdp vd cdc 
vdn ban phdp ludt cd lien quan quy dinh, vi 
hiin nay co nhieu ho gia dinh. cd nhdn kinh 
doanh dd cd gidy phip hoac dit cdc dieu kien 
kinh doanh vd cdc diiu kien vi vi sinh an 
lodn llufc phdm di' kinh doanh cdc mat hdng 
ndy nhifng Igi khdng kinh doanh lgi cdc cha, 
sieu ihi, Irung idm thuang mgt... 

Mat khdc. quy dinh vi hogl dpng kinh 
doanh bdn le cdc mc'il hdng ndng sdn, llufc 
phdm. irong dd cd mdn hdng rau cti, qua lifc/i 
Cling chi duac hdn tgi bdn dia diim trin Id 
khdng khd llii, nhdl Id ddi vdri khu vifc cdc 
huyin ngogi thdnh ciia thdnh phd. 

Tht'f hai, QDQLNN ctia UBND phdi .xem 
xil hiiu qua khdng chi ve kinh le md cd ve 
chinh Iri, vdn hda. .xd hpi. QDQLNN cita 
UBND khdng chi quan tdm din muc tiiu 
Infdc mdi md cdn quan idm din muc tiiu Idu 
ddi: gitla hdu qua true dip vd gidn tiip 

\'i du: Tir nam 2005, UBND quan Ddng 
Da chii truang cho xay chg ket hgp trung 
tam thuong mai "de" len "vudn hoa, san choi 
duy nhat trong dia ban phudng" - vudn hoa 
Con Voi vdi ly do phuc vu nhu cau cip thiet 
hang ngay ciia ngudi dan trong khu vuc. 
Ngay 24/11/2005 UBND quan Ddng Da ban 
hanh Quyet dinh 3859/QD-UBND vd viec 
giao nhiem via khao sat va lap phuang an diu 
tu cdng trinh xay dtang chg \a trung tam 
thuang mai lai khu dat Con Voi - phudng 
Trung Tu. Sau dd, UBND quan Ddng Da da 
cd cupc hpp vdi Sd Thugng mai de thda 
thuan xay dung chg tam dan sinh tai khu dit 
Con Voi va trinh thanh phd Ha Npi. Sau khi 
cP y kien thda thuan ciia Sd Thuang mai, 
UBND thanh phd Ha Npi da ra van ban 
5186/LtBND-CN ngay 7/11/2006 chip thuan 
cho UBND quan dirng ra xay dung chp tam 
tai san choi Con Voi. 

Sin Con Voi \d'n la noi de nhtrng ngudi 
gia tap thd diac, hit thd khdng khi trong linh. 

Dd cung li noi dd thanh thieu nien chgi 
bdng, dinh ciu. Ngudi dan d day van tu hao 
khu tap the ciia minh dti cu ky vin ban nhidu 
khu cao cip khic tai Ha Npi vi cd mpt san 
choi. Nhung khi nghe lin san Con Voi cita hg 
sip bi "bd bie'n" thanh... chg 3 ting thi hg rat 
hoang mang, lo ling. Ly do "xda sd" vinh 
vidn san choi niy dugc nhtrng ngudi cd trich 
nhiem tra Idi "vi khu nay thieu chg". Trong 
khi dd cdc cha, siiii thi tgi khu vice ndy 
khdng thiiu vd ngifdi ddn lgi ddy liiyin bd 
khdng cdn cdi cha Irin sdn Con Vui md hp 
cdn mpt sdn chcfi nhu vdn di no dd cd'\ Sdt 
cgiih sdn Con Voi Id trifdmg Trung Tif, sif dm T 
ciia mot khu cha chdc chdn se dnh hifchtg xdu 
din nidi tricang sic phgm. Hai con dudng chay 
quanh sdn Con Voi qud nhd, niu xdy cha nai 
ndy se~ ddn de'n ach tdc giao thdng''. Muc sd 
thi san chgi Con Voi thing 2/2009, "li phdi 
xanh" da bat diu bi xay tudng bao quanh, 
khdng bidn bio, khdng mpt dPng chir cho biet 
dang tien hanh gl tren khu dat cdng cpng nay. 
san Con Voi da bi chiem, chi con chira mpt 
gPc vira khuat \'ira ngap rie, the ma \an co 
nhirng ngudi them kbit khdng gian xanh den 
miic keo ra ngdi "xa hai" vdt \at tai gdc cdn 
sdt lai ciia san chgi mpt thdi nay... 

Didu ngudi dan canh canh: San Con Voi 
phai "hy sinh" vdi ly do xay chp tam - vay 
tam de'n bao gid? Tdng mirc diu tu va thiet 
ke (do Cdng ty Tu van va thiet ke xay dirng 
Ha Npi lap) cP the hien day chi la ngdi chp 
tam khdng? Dii dan kbdng ddng tinh vin dd 
ngan sich ra "ngan san xay chp" - vay khi 
nao he't thdi gian "tam" lai phi chp di, ling 
phi ngan sach hay sao? Cdn neu xiy cdng 
trinh vinh ciru, khdng bao gid pha thi dau cd 

'̂ Xin xem thdm cac bai bao tren VielNamNel,vn, 
Dan khdng can, van pha san Con Voi xay cha... vi 
dan? ngay 17/2/2009; Xay chp trdn san Con Voi: 
Ngudi dan Trung Tu ndi gi? ngay 17/2/2009; Ngudi 
dan tiep tuc phiin ddi xay cho trdn san Con Voi. ngay 
18/2/2009; Trung tam thuang mai "nudt" vudn hoa: 
Ham hd va tran trd. ngay 19/2/2009. 
-̂  Xem them VieiNamNet.vn, "Khai tir" san choi Con 
Vol de... xay cha?, ngay 16/2/2009. 

30 



TiSH HOP PHAP V.4 TiSH HOP LY... 

thd gpi la "chp tam" vi nhu vay la san Con 
Voi se bi chiein vd thdi han?^\ 

Cudc sdng bao gid ciing ddi hdi phdi 
hdnh dpng iheo cdi hap ly. Ni'u phdp ludi 
khdng cho phip Idm diiu dd ihi ngifcfi ddn 
budc Idng phdi tim cdch Idch ludt hoac Ird/n 
It dull viic ludn thit. Ti hgt han, mpt sif phdn 
cam ddi vdi phdp ludi vd ca quan thi hdnh 
phdp ludt cd ihi hinh thdnh trong .xd hpi. \ a 
Irong mdt hdi cdnh tdm ly xd hpi nhif vdy 
bao giif cluing la mdn .xde lap duac Nhd nifdc 
phdp qiiyiir^. 

Thif ba, QDQLNN ciia UBND phdi cd 
tinh CII llii vd phii hap vd/i liatg vdn di vd vdi 
cdc ddi ltf(/ng llufc hiiu. Qtiyii dinh cdn .xde 
dinh cu thi cdc nhiem vu, ihi/i hgn, chti the. 
phifang tiin di llufc hiin. Luy nhiin,linh cu 
thi duac Ithdc de'n a ddy khdng cd nghia Id 
"manh mini", "mgnh dia phtfcfng ndo dia 
phiftfng dd lam" md phdi dgi Irong mdt 
chinh ihi thdng nhdl 

Vi du: Theo Qityii dinh sd 2423/QD-
IIBND, ngdy 22-11-2007 ctia UBND linh 
VTnh Long ve phi duyet phuang dn chuyen 
ddi nghe ddii vdri xe Idi, xe ba gdc mdy, ihi 
mifc hd In/ eho ngudi hdnh nghe xe Idi, xe ba 
gdc mdy chuyin nghi Id 2 triiu ddiiglltd: hd 
It a lining ha gdc ban phi' lieu J ,5 triiu 
ddnglho; hd ira ggo 3 thang (itfc/ng difang 
360.000 dong/hd) vd ltd Ira kit sudt ngdn 
hdng khi vay vdn ehuyen ddi nghi vdi mifc 
vay tiii da din 30 triiu donglhp. Trong khi 
dd, iheo Quyi'l dinh sd 05/2008/QD-UBND 
ciia UBND thdnh phd Cdn Tha, mifc ltd na 
cho ngifcfi hdnh nghe xe Un, ba gdc mdy d 
tilth ndy chi d mifc 1,5 triiu donglhp, cdc 
chinh .sdch ltd tra khdc nhu ddo tgo nghi, 
giiu line It vay vdn... deu giao cho cdc sd, 
ngdiih xem xit di xudt. 

•' .\ein them VieiNamNet.vn, Dan khdng ciin, van 
pha san Con Vol xJly cho... vi dan? ngay 17/2/2009. 
"' TS. Nguydn Si Dung. Hap phap trudc het phai hap 
ly, Tudi lie online. 

Tgi linh Ddng Thdp, mifc hd trcr cho mpi 
hp hdnh nghi .xe ldi. ba gdc mdy chuyen 
nghi citng chi Id 1,5 iriiii dPng, nhifng ddi 
vdi hp ngheo, can ngheo cdn dupe hd tra 
thim 300.000 ddng Irong 12 thdng di' hpc 
nghe; duac hd tra ggo an vdri mifc 15 kg 
Irong 2-3 thdng (lifang duang Hi 200.000 
ddng din 300.000 ddng). 

Bgc Lieu ed hern 1.200 ngifcfi hdnh nghi 
.xe Idi, .xe ba gdc. Ngdy 25/1212007, UBND 
tinh Bgc Liiu cimg dd ra Quyi'l dinh .sd 
26/2007/QD-UBND ban hdnh didn thay thi' 
xe Idi. .xe ba gdc irin dia bdn tinh. Theo dd. 
mdi ddi tifcnig suit khi ngifng hogt dpng nghi 
ndy, se difcfc ho tip 1,8 triiu ddng, hd tra 
hoc nghe 1,8 triiu ddng/hd. 

Ndi chung, mdi dia phifang diu cd mdt 
cdch hd trg khdc nhau cho ngifdi hdnh nghi 
xe ttf chi 3 - 4 banh chuyin ddi nghi. Nhiiu 
chti phifang lien thac mdc: dinh ehi hfii hdnh 
xe 3 - 4 hdnh Id chti truang ciia Chinh phti 
dtfc/c dp dung trin phgm vi cd nifd/c, nhifng vi 
sao cdch triin khai llufc hiin Igi khdng thdng 
nhdt. lliiiii nhdl qudn. mdi nai, mdi kii'ii". 

Thif tu, QDQLNN ciia UBND phdi bdo 
ddm ky thudl lap quy, life la ngdn ngil, vdn 
phong, cdch trinh bdy phdi rd rdng, di hiiu, 
ngdn gpn. chinh xde, khdng da nghia, khdng 
bao hdm sif man thudn hay phit dinh ldn 
nhau giifa cdc chuang, cdc dieu khodn 

Ngdn ngir va each trinh bay trong 
QDQLNN ciia UBND cin phai the hien 
chinh xac yeu cau npi dung. Chinh vi vay 
ngdn ngir phai id rang, ngan ggn, de dpc, dd 
hidu. Trong QDQLNN ciia UBND khdng 
dupc dting nhtrng tir "van van", diu "...", vi 
quy dinh tiiy nghi nhu vay vtra the hien su 
bit lire trong qua trinh soan thio va ban hanh 
QDQLNN vira rat dd tao ra sir lam quydn, 
tiiy tien. Ben canh do, trong QDQLNN ciia 
UBND khOng dupc quy dinh cac didu khoan 
theo hudng mau thuin, phu dinh lin nhau. 

" Bao didn tir Giao thdng van lai, Cam xe Idi, xe ba 
gac: Tinh cam, tinh chua? ngay 29/03/2008. 
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Vi du; Trd lai Qtixc'l dinh sd 64/2009 
QD-UBND ngdy 3117/2009 phi duyet quy 

hogch kinh doanh ndng sdn, ihifc phdm Irin 
dia bdn 'Lp. Hd Chi Minh. hin canh tinh 
khdng khd ihi thi (/iiye't dinh ndy cdn hoc Id 
nhiiu mdu thudn. Theo quy dinh Igi khodn 1 
Dieu I Quyet dinh 64, hoat ddng kinh doanh 
hdn buon cdc nhdm hdng ndng sdn. llufc 
phdm irin dia ban 'Lp. Hd Chi Minh chi 
difc/c tap irung lai ba clu/ ddu nidi ndng sdn, 
llufc phdm ctia thdnh phd (ngogi trif cdc 
diim bdn budn ndng sdn, llufc phdm dd duac 
ca quan nhd iiifdfc cd llidm quyen cho phep). 
Diiu 2 quyei dinh ndi Irin lai quy dinh cdc 
liiyi'n difdnig bao quanh ba cha ddu mdi ndng 
sdn, llufc phdm 'Lhit Diic, Binh Dien va Hdc 
Mdn khdng dif(fc kinh doanh ndng sdn. llufc 
phdm dii'dfi moi hinh thifc. Nhtf V(jy, Diiu I 
cho phep cdc diem bdn budn ndng sdn, llufc 
phdm dd dif(/c c(f (/uan nhd iiifdfc cd thdm 
quyin cho phep difcfc tie'p luc hogl dong kinh 
doanh nlitfng Dieu 2 Igi difc/c hiiu Id cdm Idi 
cd hogl ddng kinh doanh hdn budn vd hogl 
dong kinh doanh bdn le''\ 

Thif ndm, QDQLNN cita UBND jylidi 
duac ban hdnh kip ihcri, dting liic, dap t'fitg 
nliit edit (lif(/c diiu chinh ctia cdc quan hi xd 
hpi. Diic trung ciia boat dpng quan ly nha 
nudc la tinh chit dpng, sang tao, linh boat. 
Tinh kip thdi, dung liic cita mpt QDQLNN 
dupc coi la thudc do quan trpng de danh gia 
tinh hop ly so vdi cac quyet dinh phap luat 
khac. Thdng thudng cac quyet dinh chit dao 
hay quyet dinh quy pham dupc ban hanh 
theo mpt ke hoach, thii tuc da dupc dinh sin 
nen tinh kip thdi khdng the hien ro bing cac 
quyet dinh ca biet 

Vi dii; Trd lai \i\n dd xay dtang trung tam 
thuong mai tren san Con Voi thi sau khi co 
nhung y kien phan hdi, Chii tich UBND 
thanh pho Ha Npi Nguydn The Tliao da ra 

Quyet dinh tam dirng dta in xay chp tren san 
chgi Con Voi. Day li mpt QDQLNN dupe 
ban hanh rit kip thdi, diing liic \a du luan .\a 
hpi het sire hoan nghenh. Day la mpt bidu 
hien cita lanh dao din chit ma ngudi dan ca 
nudc dang mong mdi"'. 

3. Giai phap dam bao tinh hgp phap 
va tinh hgp ly trong quyet djnh quan ly 
nha nudc ciia UBND 

De dim bao tinh hpp phap \a hop ly 
trong cac QDQLNN ciia UBND thi khi ban 
hanh quyet dinh cin chii y den; 

- Su can thiet ban hanh van ban, ddi 
tupng, pham vi didu chinh cita QDQLNN. 
QDQLNN dupc ban hanh phai dam bao ca 
tinh hop phap va hpp ly. Tinh hgp phap va 
tinh hgp ly cd md'i quan he chat che vdi nhau 
nhung khdng thd ddng nhat vdi nhau. Vice 
ban hanh mpt QDQLNN dap iing yeu cau 
hpp phap dan gian han ddi vdi yeu cau vd 
tinh hgp ly vi tinh hgp phap cd nhiing tieu 
cbi dinh lugng rd rang, trong khi dd tinh hop 
ly lai phti thupc nhidu vao tieu chi dinh tinh. 
Tuy nhien, cin nhd rang, quan ly bao gid 
ciing la mpt boat dpng chit quan ciia con 
ngudi. Tinh khoa hpc vd linh ki'hogch Id khd 
ndng ton tgi mpt cdch khach quan cita qudn 
ly nhd ntfc'fc'^. Chinh vi vay, nhtrng nhi quan 
ly khdng nhtrng phii nam virng dupc dd'i 
tupng dieu chinh cita cac quy pham phap 
luat ma con phai ting dung cac quy pham do 
de giai quyet cac van dd phat sinh trong cupc 
sdng mpt cich hgp ly nhat. Chinh diim nay 
Idm cho cdc lac dpng qudn ly mang liiili 
nghi thudt - nghi ihtidl qudn ly '''. 

- Cin cd sir ket hgp kheo leo giira tinh 
tdng quit va tinh cu the nhim lam cho cac 

•'' Xem them Tuoi tie online. Quyet dmh 64 ve kmh 
doanh thuc pluim ciia UBND Tp, 116 Chi Minh: Bi 
"bat aid", ngay .3/9/2009, 

" Xem them VieiNamNet.vn, Hoan nghenh Chu tich 
Ha Npi cho dung xay cha "Con Voi". ngay 25/3/2009. 
" Nhiing ca sd khoa hpc va ly luan \e quan ly aha 
nudc Xa hdi chii nghia, Trudng Himh chinh trung 
uong. Nxb, Suthat, Ha Ndi, nam*1988. tr.l8, 
"'' Nhung ca sd khoa hoc \a ly luan \e quan ly nhii 
nudc Xa hpi chii nghTa. Trudng Hiinh chinli trung 
uang, Nxb. Sir that. Ha Ndi. nam 1988, ir.24. 
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QDQLNN cd thd ap dung irirc tiep ma khdng 
can phai binh luan, giai thich hay hudng din 
thi hanh. Lau nay nhidu dia phuang vin \in 
vao cd mpt QDQLNN ciia trung uang ap 
dung gidng nhau cho tit ca cac tinh, thanh 
kluic nhau tren ca nudc la khdng hpp ly. Vdi 
tu duy; "Chi co ban than minh mdi hidu to 
minh nhat" nen cac co quan hanh chinh d dia 
phuang da chit dpng "xe rao" dd dat dupc cai 
ggi la hpp ly kip thdi. Dac biet la cic 
QDQLNN trong linh \uc xir phat vi pham 
hatih chinh d mdi dia phucJtig lai quy dinh rat 
khac nhau, Dc cham diit tinh irting thieu nhat 
quan giiia cac dia phuang thi trong 
QDQLNN can dua ra khung tdi da, toi 
thidu, Mpt sd loai hanh vi thi an dinh mirc 
chung cho ca nuac. song cting nen lira chgn 
mpt sd loai hanh vi giao cho co quan nha 
nudc d dia phuang an dinh mirc .\ir ly cti 
the, Nhu v(iy. he thdng phap luiit se dam 
bao tinh thdng nhat, phap che va vin bao 
dam sta hpp ly, tuong thich vdi didu kien ciia 
tirng dia phuang. 

- Hoan thien he thdng phap luiit, tang 
cudng tinh cii the, kha thi ciia cac 
QDQLNN. Npi dung cua QDQLNN ciia 
UBND khdng chi phii hop \di dudng Idi, chit 
truong, chinh sach cita Dang ma con phii hpp 
\di hidn phap. luat, phap iC'nh, cac van ban 
phap luat cua ca quan nha nudc cap lien va 
CO quan quydn luc nha nudc ciing cap. Tidp 
iLic ,vi:/v dtfng. hodn thien ccr die' kiim tra, 
gidm sdl linh hop hien, lu/p phdp trong cdc 
hogl ddng vd qttyii dinh ciia cdc ca quan 
cdng quyin"'. 

- Trong didu kien hpi nhap qudc te thi 
cac QDQLNN cita UBND can dam bao tinh 
tucmg thich \di didu udc qudc te cP lien quan 
mil nudc Cpng hPa xa hpi chii nghia Viet 
Nam k~i thanh vien. 

- Mpt QDQLNN sau khi ra ddi va dupc 
ap dung sd gay tie dpng khac nhau den ddi 

sdng xa hpi. Nhtrng tic dpng do co the theo 
hudng tich circ, nhung cung cP thd theo 
hudng tieu circ phu thupc vao nhirng ddi 
lupng khac nhau. Chinh vi vay, tang cudng 
hon nira \ai trP phan bien xa hpi la mpt viec 
lam quan trgng. 

- Tiep tiic kien toan va nang cao nang 
luc chuyen mon ciia dpi ngu can bp cdng 
chirc - nhung ngudi co ti-ach nhiem trong 
viec ban hanh quyet dinh va ngudi cP tiach 
nhiem trong viec thi hinh quyet dinh. Chinh 
vi vay, ngay tir bay gid can chii trgng dao 
tao, bdi dudng vd trinh dp chuyen mdn va 
nim \ung nhirng yeu cau co ban ve nghe 
thuat quan ly cho dpi ngu can bp nay. 

- Ngdn ngtr sir dung trong QDQLNN can 
phai gian di, trong sang, de dge, de hieu; ky 
thuat soiin thao van ban phai id rang, cau van 
khiic chiet, tu duy logic. Mpt trong nhiing vi 
du didn hinh la Bp lu(it Dan su Napoleon 
1804. Bp luiit niiy da ton tai tren 200 nam va 
con giii'dupc nguyen ven tren 1000 didu lu(it. 
Nhidu luiit gia Phap ggi day la Hidn phap 
dan sir cita Phap, la giao ducTng ciia phap 
luiit, Mpt trong nhtrng nguyC-n nhan tiio nen 
sire sdng lau dai ciia Bp luiit nay la do ngdn 
tir, van phong dupc sir dung riit chinh ,\ac, 
gian di va trong sang. NP mau muc tdi mirc 
ma cdc nhd van Phdp thtfdng doc Bd ludt 
Ddn sif Napoleon di luyen cho cdu vdn ctia 
minh dtCc/c kluic cliiii, rd rdng^\ 

"' Van kien Dai hdi Dai bieu toiin qudc lan thii X. 
Nxb. Chi'nh tri qudc gia. Ha Ndi. li. 126 

" PGS, TS, Thai Vinh rhang, Tinh hop ly ciia van ban 
quy pham phap luat qua Bp luat Dan su Napoleon 
1804. Tap chi Nghidn ciiu lap phap sd 111, thang 
12/2007. 
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