
XAM PHAM MOI TRUONG VA TRACH NHIEM 
BOI THUONG T H I E T HAI 

I. Hanh vi gay 6 nhidm moi trudng 

Theo qui dinh tai Didu 1 Luat Bio ve mdi 
trudng 2005: "Mdi trudng bao gdm cic yeu td 
ty nhien vi ydu td vat chat nhan tiio quan he 
mat thiet vdi nhau, bao quanh con ngudi, cd 
anh hudng tdi ddi sdng, san xuat, sy tdn tai, 
phit tridn ciia con ngudi vi thien nhien. Bao 
ve mdi trudng trong Luat niy li nhung boat 
dgng giu cho mdi trudng trong lanh, sach dep, 
cii thien mdi trudng, bio dam can bing sinh 
thai, ngan chan, khic phuc cac hau qui xiu 
do con ngudi vi thien nhien gay ra cho mdi 
trudng, khai thic, sir dung hgp ly va tiet kiem 
tai nguyen thien nhien". 

Didu 2, Luiit Bao ve moi trudng 2005 qui 
dinh: " 1 . Thinh phin mdi trudng li cic ydu 
td tiio thinh mdi trudng: Khdng khi, nudc, 
dit, am thanh, inh sang, ldng dat, niii, rirng, 
sdng, hd, bidn, sinh vat, cac he sinh thai, cic 
khu din cu, khu san xuat, khu bao tdn thien 
nhien, canh quan thien nhien, danh lam 
thing cinh, di tich lich sir vi cic hinh thii 
vat cha't khac". 

Theo nhirng qui dinh tren, hanh vi lam d 
nhidm mdi trudng dugc hidu Ii nhu'ng hanh 
vi tic ddng den cic yeu td cua mdi trudng va 
gay d nhidm cic ydu td dd, lim tdn hai den 
cic yeu td nguyen thuy cua mdi trudng din 
den thiet hiii vd tii sin, sure khoe, tinh mang 
cua ngudi khac. Cung theo giii thich thuat 
ngir tai cac khoin ciia Dieu 2 Luat Bao ve 
mdi trudng 2005, thi cac hanh vi sau day cua 
con ngudi li nhan td gay ra d nhidm mdi 
trudng: Trong qua trinh san xuit, kinh 
doanh, sinh hoiit^cic ci nhan, td chuc da thai 
cic chat thai d dang rin, khi, long hoac cic 
diing khic mi cic chit dd la nhirng nhan td 
lim cho mdi trudng trd thinh ddc hai. Hanh 
vi gay d nhidm mdi trudng la hanh vi lim 
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thay ddi tfnh chat ciia mdi trudng, vi pham 
tieu chuan cua mdi trudng. Trong hoat ddng 
sin xuat, kinh doanh, trong sinh boat, hanh 
vi cua con ngudi da lim d nhidm mdi trudng 
din den suy thoii mdi trudng, lam thay ddi 
cha't lugng vi sd lugng cua thanh phin mdi 
trudng, gay inh hudng xau cho ddi sd'ng ciia 
con ngudi va thien nhien. 

Nhu vay, hanh vi gay d nhidm mdi trudng 
li nguyen nhan lam inh hudng xau den ddi 
sd'ng ciia con ngudi va thien nhien. Theo qui 
dinh tai Didu 624 Bd luat Dan sy (BLDS) 
2005, ngudi gay d nhiem mdi trudng du cd ldi 
hoac khdng cd ldi ddu cd trach nhiem bdi 
thudng thiet hai. Trich nhiem bdi thudng thiet 
hiii do hinh vi gay d nhiem mdi trudng la 
trach nhiem bdi thudng thiet hai ngoii hgp 
ddng va cin cd du ba didu kien. Thu nhdt, cd 
hinh vi gay d nhiem mdi trudng. Hanh vi dd 
da tic dgng den cac yeu td cua mdi trudng, 
gay ra d nhiem. Thu hai, hanh vi gay d nhiem 
mdi trudng cd mdi quan he nhan qua vdi mdi 
trudng bi gay d nhidm va thiet hai do d nhiem 
mdi trudng gay ra xac dinh dugc. Thu ba, 
nhimg thiet hiii do hinh vi xam pham mdi 
trudng gay ra xac dinh dugc dya tren nhung 
thiet hai thyc te xay ra vi thiet hai chac chin 
xay ra. Mdi trudng bi gay thiet hai la ciu ndi 
din ddn nhung thiet hai khic do mdi trudng 
bi xam pham. 

Ngudi gay d nhidm mdi trudng ngoii bdi 
thudng thiet hai theo trich nhiem dan sy 
ngoai hgp ddng, cdn cd the phii chiu trach 
nhiem hinh sy trong nhung trudng hgp gay d 
nhidm ve khdng khi, d nhidm ve ngudn nudc, 
d nhidm dit dai, theo cic qui dinh tiii cic 
Didu 182, Didu 183 vi Didu 184 Bg luat 
Hinh su 1999. 

- Hanh vi gay d nhidm khdng khi phd 
bidn li thai vio khdng khi cic loiii khdi, bui, 
chat ddc hoac cic ye'u td dgc hai khic; phat 
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biic Xii, phdng xii qua tieu chuin cho phdp 
giy hau qua nghiem trgng hoiic diic biet 
nghiem trgng. Theo cic mire do nghiem 
trgng dd, thi ngudi cd hanh vi giy d nhiem 
khdng khi bi cai tiio khdng giam giir den ba 
nam hoiic bi phiit tii tir sau thing ddn ba nam 
hoac tir hai nam ddn bay nam hoac tit nam 
nam den mudi nam. Ngoai ra, ngudi gay d 
nhidm khdng khi cdn bi phiit tidn tuang ii'ng 
vdi mu'c do cua hanh vi nguy hidm tir nam 
trieu den nam muoi trieu ddng. Ngudi cd 
hanh vi giy d nhidm khdng khf cdn cd thd bi 
Ciim dam nhiem chirc vu, cam hanh nghd 
hoac lam cdng viec nhat dinh tir mdt nam 
ddn nam nam. 

- Hanh vi gay d nhiem ngudn nudc nhu 
thai diu, md, hoa chat ddc hai, chat phdng 
Xii qui tieu chuin cho phep, cic chat thii, 
xac ddng vat, thyc vat, vi khuin, ky sinh 
triing dgc hiii gay ra dich benh cho ngudi vi 
gia sue hoac cic yeu td ddc hai khac gay ra 
hiiu qua nghiem trgng. 

- Hanh vi giy d nhidm da't nhu chdn viii 
hoiic thii vao dat cic chit ddc hiii qui tieu 
chuin cho phep gay ra thiet hai cho ngudi 
khic vd tai sin, sire khoe, tfnh miing. 

Ngoai nhung hanh vi lam 0 nhidm dat, 
hanh vi gay d nhidm mdi trudng cdn li 
nhCrng hanh vi nhap khiu cdng nghe, miy 
mdc, thidt bi, phd thai hoiic cac chit khdng 
bio dam tieu chuan bio ve mdi trudng. Cic 
hanh vi phd bidn nhu nhap khau, cho phdp 
nhap khiu cOng nghe, may mdc, thidt bi, cic 
chd phim sinh hgc, chd phim hoa hgc khac, 
cic chit dgc hiii, chat phdng xii hoac phe 
thai khdng bao dam tieu chuin bao ve mdi 
trudng da gay ra thiet hiii cho ngudi khac. 
Hanh vi lim d nhiem mdi trudng cdn Ii 
nhung hanh vi lam lay Ian benh nguy hidm 
cho ngudi thdng qua van chuydn dgng vat, 
thyc vat, sin phim dgng vat, thyc vat hoac 
viit pham khic cd kha nang truydn dich benh 
nguy hidm cho ngudi. Ngudi cd hanh vi dua 
va hoac cho phdp dua vio Viet Nam ddng 
vat, thyc vat hoiic sin phim ddng vat, thyc 
vat bi nhiem benh hoac mang mim benh 
nguy hidm cd kha nang truydn cho ngudi. 

lay Ian dich benh nguy hidm cho ngudi. 
Ngudi cd hinh vi lam d nhidm mdi trudng 
khdng nhiing giy nguy hidm cho ngudi ma 
cdn lim lay lan dich benh nguy hiem cho 
ddng vat, thyc vat gay thiet hai cho con 
ngudi va ddng vat. Ngudi cd hanh vi van 
chuydn ddng vat, thuc vat, sin phim ddng 
vat, thuc vat hoac vat pham khic bi nhidm 
benh hoac mang mim benh. Hanh vi dua 
hoac cho phdp dua vao Viet Nam ddng vit, 
thuc vat, sin pham ddng vat, thuc vat thudc 
dd'i tugng kiem dich va khdng tuin theo cac 
qui dinh ve kidm dich da gay ra thiet hai cho 
ngudi khac. Hinh vi giy thiet hai cdn la 
nhirng hinh vi sir dung chat ddc, chit nd, cac 
hoa chat khac, ddng dien hoac cac phuang 
tien ngu cu bi cam dd khai thac thuy sin 
hoac lam buy hoai nguon lgi thuy sin. Khai 
thic ngudn thuy san quf hiem, phi hoai mdi 
trudng sd'ng cua cac loai thuy san quf hiem 
da gay ra thiet hai vd mdi trudng sinh thai. 
Phi hoiii rirng bing cac hanh vi dot, phi rimg 
trai phap luat. Vi pham cic qui dinh ve bao 
ve ddng vat hoang da quf hidm bing cac 
hanh vi san bit, gidt, van chuyen, budn ban 
trai phdp ddng vat hoang da quf hiem ma 
phip luat da cam van chuyen, budn ban trii 
phdp cic loai sin pham cua ddng vat dd nhu 
thit, da, Idng, xuong, sirng... Ngoai ra, hanh 
vi xim phiim mdi trudng cdn dugc thyc hien 
do vi pham hoac khdng tuan theo chd do bao 
ve dac biet dd'i vdi khu bao tdn thien nhien vi 
Igi fch cua minh hoac co quan minh trai vdi 
qui che bao ve dac biet khu bao tdn dd. 

2, Trach nhiem boi thudng thiet hai 
do hanh vi gay 6 nhiem moi trudng 

Xet vd ydu td ldi cua hanh vi lam d 
nhidm mdi trudng, phip luat da qui dinh 
ngudi giy d nhidm mdi trudng cd Idi hoac 
khdng cd ldi ddu cd trach nhiem bdi thudng 
thiet hiii. Nhu vay, Idi khdng phai la yeu td 
quydt dinh den viec xac dinh trach nhiem bdi 
thudng do hanh vi giy d nhidm mdi trudng. 
Trich nhiem dan su do hanh vi giy d nhidm 
mdi trudng dugc xac dinh dua tren md'i quan 
he nhin qua giira hanh vi gay d nhidm mdi 
trudng vi thiet hai xiy ra. Tuy nhien, thiet 
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hai do hanh vi lam d nhidm mdi trudng gay 
ra cd nhiing dac diem dac thu: 

Thu nhdt, ngudi cd hinh vi gay d nhidm 
mdi trudng da thyc hien cic hanh vi trii 
phip luat hoac hanh vi trong sin xuat kinh 
doanh, lam dich vu hgp phip nhung da gay d 
nhidm mdi trudng giy thiet hai cho chinh 
mdi trudng va gay thiet hai cho ngudi khic. 
Hinh vi gay thiet hai cho mdi trudng la hanh 
vi lam bien dang sinh thii vd'n cd ty nhien 
ciia mdi trudng, lim cho ngudn nudc khdng 
the sir dung dugc hoac lam can kiet ngudn 
nudc ty nhien din ddn nhidm bin ngudn 
nudc, sa miic hoa mgt ngudn nudc nguyen 
thiiy nhu dim, ao, hd, ddng sdng, sudi..., da 
gay ra nhirng khd khan cho ngudi khac trong 
sinh hoiit, trong sin xuat, kinh doanh hoac 
gay cho ngudn khdng khf trong mgt khdng 
gian nhit dinh bi nhidm ddc, li nguy co tryc 
tiep gay tdn hai den sure khoe ciia con ngudi, 
vat nudi, cay trdng va canh quan thien nhien, 
canh quan nhan tiio khic... 

Thu hai, hanh vi lim cho mdi trudng bi d 
nhidm da dan de'n nhirng thiet hai khdng 
nhu'ng vd mat thyc td, ma cdn li nhirng nguy 
CO tidm in trong khdng gian vi thdi gian 
nha't dinh, cd thd gay thiet hai rat Idn, lau dai 
cho con ngudi va mdi trudng ty nhien. 
Nhu'ng thiet hai do hanh vi lam 0 nhiem mdi 
trudng gay ra khdng thd xac dinh nhu nhirng 
thiet hiii vat chat don thuin khic, ma phii 
dya via nhirng can cir khoa hgc ciia nhidu 
chuyen nganh dd xic dinh, theo nhung sd 
lieu thd'ng ke dugc va qua phan tfch miirc do 
mdi trudng bi gay d nhiem, dd cd can cu xac 
dinh thiet hai. Nhu vay, thiet hai do hanh vi 
lam d nhiem mdi trudng cd thd din ddn 
nhu'ng thiet hi.ii rat Idn khdng chi ciia mdt 
thdi, ma cd thd cdn inh hudng lau dai den 
cic thd he mai sau. Hanh vi phi hoai, khai 
thac trai phep hoac khai thic khdng cd kd 
hoiich rirng dau ngudn, ngudn nudc diu 
ngudn lam nhidm ban, nhidm ddc biu khf 
quydn, ngudn Igi thuy sin tren dien tfch 
bidn, ddng sdng, hd, ngudn nudc ty nhien 
khic da giy ra nhirng thiet hiii vd tii sin, sii'c 
khde cua ngudi khac. Hinh vi gay d nhiem 
mdi trudng tren diy khdng nhiing da inh 

hudng tryc tiep den quydn, lgi fch cua nhi 
sin xuat, ma cdn gay ddc hiii cho ngudi tieu 
dimg khi sir dung nhung sin pham dugc tiio 
ra tir mdi trudng khdng trong siich dd, dac 
biet trong ITnh vyc thyc phim, luong thyc va 
nguyen lieu san xuat dugc phim... Hanh vi 
gay d nhiem mdi trudng cdn cd the lim anh 
hudng tryc tiep den kha nang vi mdi trudng 
kinh doanh ciia nhidu nginh nghd nhu du 
lich, dich vu va sin xuat, luu thdng phan 
phdi sin phim tir viing, midn bi gay d nhidm 
mdi trudng. Cac dich benh tidm in tir mdi 
trudng bi gay d nhiem khdng the xac dinh 
dugc hdt trong mdt thdi gian ngin, theo dd 
nhirng nguy co cua thiet hai cd thd xay ra ma 
con ngudi chua thd ludng het dugc. 

Thiet hai do mdi trudng bi phi vd do bi 
nhiem bin, nhiem ddc khdng chi li nhirng 
thiet hai xic dinh dugc ngay sau khi cd hanh 
vi lam d nhiem mdi trudng, ma cdn la nhirng 
thiet hai vin dang vi se dien ra theo phan 
ling day truyen, theo sy van ddng khich 
quan cua mdi trudng ty nhien va xa hdi, mi 
con ngudi khdng thd xac dinh dugc mdt each 
diy dil vi chfnh xic. Dac diem niy da Ii can 
cir dd phan biet giiia hinh vi gay thiet hai 
lam cho mdi trudng bi d nhiem, vdi hinh vi 
gay thiet hiii khac khdng do mdi trudng bi d 
nhidm gay ra. Hanh vi gay thiet hiii khac 
(ngoai mdi trudng) khi chim diirt hoac bi 
cudng chd phii chim diil, thi thiet hai xac 
dinh dugc tinh den thdi diem hinh vi gay 
thiet hai cham dih tuong ddi rd ring va cu 
thd. Hanh vi gay d nhiem mdi trudng cd the 
bi chim dul hoac ngudi cd hinh vi tac ddng 
gay d nhidm mdi trudng khdng thyc hien 
hinh vi gay d nhiem mdi trudng nira, nhung 
hau qua cua hanh vi dd vin dien bien theo 
mdt qui luat tiio ra nhung phin ii'ng day 
truydn gay thiet hiii cho ngudi khac. Vi du: 
Thai chit ddc hai xudng ngudn nudc sinh 
hoiit; tin phi mdi trudng sdng ciia dgng vat 
hoang da, tan phi rirng diu ngudn; xiy dyng 
he thd'ng kidn triic lam tic ngudn nudc ngim 
hoac la nguyen nhan lam chdt ca mdt ddng 
sdng; xay dyng he thdng giao thdng dudng 
thuy hoac he thd'ng tudi tieu da vd tinh khoi 
ngudn nudc ty nhien chua phen, thanh phin 
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nudc cd nhidu kidm, nudc cii'ng da gay thiet 
hai trong sin xuit ndng nghiep; khai thac 
rirng bira bai lam ciin kiet ca ngudn nudc ty 
nhien trong khu vyc dd, lam anh hudng 
nghiem trgng den mdi trudng sinh thii cua 
ci mdt \img. 

Thu ba, tu than mdi trudng la tdng hgp 
cic ydu td sinh vat va khdng sinh vat tiio 
thanh mdt lyc lugng vat chit vi phi vat chit 
tdn tiii, viin ddng theo qui luat khich quan 
gin vdi ddi sd'ng xa hdi va ty nhien cua con 
ngudi, ddng thdi Ii nhin td thuc diy hoac 
kidm chd sy phat tridn ciia ddi sd'ng mgi mat 
CLia con ngudi. Con ngudi la thyc thd cua ty 
nhien va li chii thd ciia cic quan he xa hdi 
nhan bidt dugc bang tri thuc ciia thdi diii 
minh, va cdn dy doin dugc nhirng hiu qui 
cd thd xiy ra trong tuong lai do moi trudng 
bi d nhiem bdi chfnh hanh vi ciia con ngudi. 
Vi vay, xac dinh thiet hiii do hanh vi lam d 
nhiem mdi trudng giy ra theo nguyen tac 
chung ciia trach nhiem bdi thudng thiet hai 
ngoai hgp ddng khOng the thuc hien dugc 
mgt each triet de. Bdi vi nhung thiet hiii do 
hanh vi lam 0 nhiem mdi trudng gay ra chi 
xac dinh dugc tren thyc te tai thdi diem cd 
hanh vi gay ra d nhiem mdi trudng, cdn 
nhung thiet hiii do mOi trudng bi d nhidm 
gay ra trong tucmg lai cd the khdng xic dinh 
dugc hdt. Cd nhurng thiet hai do hanh vi gay 
d nhidm mdi trudng gay ra, khdng nhiing 
dugc xic dinh bang nhti'ng thiet hai thyc td, 
mi cdn cin thidt phai xac dinh nhirng thiet 
hai xay ra trong tuong lai. Viec xic dinh 
thiet hiii do hinh vi lam o nhiem mdi trudng 
gay ra cin phai cd sy kdt hgp vdi nhidu ydu 
td khic, cd sy lien quan chat che giua hinh 
vi giy d nhidm mdi trudng vi thiet hiii xay 
ra, ma thyc chat la quan he nhan qui giura 
hanh vi giy d nhidm mdi trudng va thiet hai 
xiy ra d nhurng didm sau diy: 

- Co hdnh vi gdy ra d nhiem moi trudng. 
Hanh vi giy d nhidm mdi trudng Ii hanh vi 
gay ra sy bidn ddi nhit dinh vd ban chit ty 
nhien cua mdi trudng sd'ng. Hinh vi giy d 
nhiem mdi trudng cd thd la hanh vi cd y thiic 
hoac vd thirc ciia con ngudi, da giy ra nhu'ng 
thiet hiii nao dd cho con ngudi, xic dinh 

dugc ngay tai thdi diem cd hanh vi xam 
pham mdi trudng va nhirng thiet hai tidm an 
se phat sinh trong tuong lai. Nhu'ng thiet hai 
thyc td xac dinh dugc la chi phf nhim lam 
trong sach mdi trudng va khic phuc lai tinh 
trang ban diu ciia mdi trudng nhu khi no 
chua bi giy d nhidm. 

- Nhung thiet hgi ve tdi sdn, siic khoe, 
tinh mgng ciia con nguai do moi trudng sdng 
bi xdm phgm gdy ra xdc dinh dugc tren thiic 
te. Diy la nguyen tic xac dinh thiet hai ve 
tai sin, siic khoe, tfnh mang theo qui dinh 
cua BLDS 2005 vd bdi thudng thiet hai. 

- Do mdi triidng bi xdm phgm md 6 
nhiem Id nguyen nhdn gdy ra nhung thiet hgi 
triidc mdt vd Idu ddi cho con ngUdi, ddi sdng 
xd hgi vd mdi trudng sdng ciia muon loai. 

Vdi nhung can cir tren, ngudi cd hanh vi 
gay d nhidm mdi trudng phai bdi thudng. Tuy 
nhien, xac dinh thiet hai do mdi trudng bi 
xim hai giy ra ri't phurc tap, vi cdn tdn tai 
nhiing nguy co tidm in, chua giy ra thiet hai 
ngay lip tiic hoac la nhung thiet hai thyc te da 
bdc Id xac dinh dugc la mdt nguy co, tham 
chf cdn Ii nguy co rit Idn giy ra nhung thiet 
hai khd ludng trong tuong lai xa hoac trong 
mdt thdi gian gin. Vi vay, viec xac dinh 
nhirng thiet hai do mdi trudng bi xim hai gay 
ra rit phiirc tap, cin phii cd nhidu cO quan 
chuyen mdn cung ket hgp trong viec xac dinh 
muc do mdi trudng bi xim pham gay thiet 
hai. Do tinh chat phiic tap ciia mdi trudng bi 
xam pham, bi d nhiem nen khi xac dinh thiet 
hai do hanh vi giy d nhidm mdi trudng giy ra 
phai dugc dat trong cic md'i lien he hiru cd 
giiia cac ydu td xac dinh dugc: 

Thu nhdt, nhiing thiet hai do mdi trudng 
bi xam hai gay ra va true tiep gay thiet hai 
cho ngudi khic xac dinh dugc theo nhirng 
tdn hai thuc te ngay sau khi mdi trudng bi 
xam hai va nhung thiet hai gian tiep chic 
chin xiy ra xic dinh dugc tren co sd khach 
quan. 

Thu hai, xac dinh thiet hiii vd tai san, siic 
khoe, tfnh mang do mdi trudng bi xim hai 
cin phii chi ra mdt khoan tidn cu the de 
khac phuc liii tinh trang ban diu vd'n cd ciia 
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mdi trudng cd Igi cho cudc sd'ng cua con 
ngudi, cho vat nudi, cay trdng, cho ngudn 
nudc, ngudn khdng khf hiru fch cho sy sdng 
tren trii da't..., va nhu'ng thiet hai thyc te ve 
tai sin, nhurng chi phi cho viec cii'u chira 
ngudi bi thiet hai vd sue khoe, hdi phuc lai 
tinh triing sure khoe... 

Thu ba, xac dinh thiet hai do mdi trudng 
bi xam hai giy ra can phii xic dinh hai md'i 
quan he ddc lap va cac mdi lien he mat thidt 
vdi nhau, thiet hai nay la nguyen nhan cua 
thiet hai kia va hanh vi gay d nhidm mdi 
trudng la nguyen nhan cua thiet hai mang 
tfnh chat bic ciu, dugc the hien: 

- Hanh vi xim hiii mdi trudng la nguyen 
nhan lim cho mdi trudng bi gay d nhidm; 

- Mdi trudng bi gay d nhiem cd md'i lien 
he vdi thiet hai xic dinh dugc. 

Nhu vay, hanh vi cd ldi hoac khdng cd 
Idi cda ngudi xim hiii mdi trudng vira la 
nguyen nhan tryc tiep, vira la nguyen nhan 
sau xa gay thiet hai. Hanh vi xam hai mdi 
trudng Ii nguyen nhin tryc tiep gay thiet hai 
cho mdi trudng. Mdi trudng bi thiet hai da 
tie dgng tryc tidp den sy sd'ng va gay thiet 
hai eho sy sd'ng cua mudn loai. Neu xet vd 
md'i quan he nhan qua, quan he mang tinh 
chat phd bidn, thi hinh vi xam hai mdi 
trudng chfnh la nguyen nhan din de'n hai loai 
thiet hai: thiet hai cho mdi trudng, va thiet 
hai cho cic chu the do mdi trudng bi xam hai 
tic ddng den ma bi thiet hai. 

Cudc sd'ng ludn ludn tdn tai vi tuan theo 
qui luat khich quan mi mdt trong nhCrng ydu 
td dd Ii ddng lyc thiic diy hoac kim ham sy 
phit trien cua xa hdi, lai do chfnh sy hoat 
ddng cua con ngudi lim phat sinh, thay ddi 
hoac cha'm dih cac quan he xa hdi dugc dieu 
chinh bing tdng hgp cic qui pham phip luat 
cua nhidu nginh luit cd lien quan. Thuc td 
da chung minh, phip luat bit ngudn tir cudc 
sd'ng va dap iing nhCrng ddi hdi cua cugc 
sdng, nhung khdng the didu chinh toan bd vi 
trgn ven nhirng quan he phat sinh trong xa 
hdi. Do vay, cdn nhidu vin dd lien quan ddn 
viec xic dinh trich nhiem din sy do hinh vi 
xam hai mdi trudng gay ra cin phai dugc bin 

luan vd mat khoa hgc, de co quan lip phip 
luu y khi ban hinh phip luit vd trich nhiem 
bdi thudng thiet hai ngoii hgp ddng ndi 
chung va trach nhiem do hanh vi xam hai 
mdi trudng ndi rieng, de dieu chinh cd hieu 
qua nhCrng tranh chap phat sinh lien quan 
den hinh vi xam hai mdi trudng. Viec xic 
dinh nhCrng ydu td lien quan do hanh vi xam 
hai mdi trudng, can cii vao thyc trang hien 
nay thi phap luat khdng nhu'ng cua Viet 
Nam, mi trong phap luat cua nhidu qud'c gia 
tren the gidi chua thd didu chinh dugc diy du 
va trgn ven. Phip luit chi qui dinh trich 
nhiem cua ngudi giy d nhiem mdi trudng 
phai bdi thudng nhurng thiet hai thyc te xiy 
ra theo nguyen tic gay thiet hai bao nhieu thi 
phii bdi thudng bay nhieu. Ngoai ra, ngudi 
giy thiet hai cdn cd trich nhiem bdi thudng 
nhCrng thiet hai giin tie'p chac chin xay ra. 
Nhung thiet hiii gian tidp dugc xic dinh dya 
tren cic co sd nio Ii mgt van dd khdng de 
giai quyet trong trich nhiem do xam pham 
mdi trudng. Tfnh den thdi diem hien nay, 
trach nhiem bdi thudng toan bd thiet hiii cua 
ngudi cd hinh vi gay thiet hai vin dugc ip 
dung dya tren nhiing thiet hai xic dinh dugc 
cho dil la thiet hai tryc tidp hay gian tiep. 
Nguyen tic nay chi phii hgp vdi nhirng thiet 
hai vd vat chat don thuin, mi khdng hoin 
toan phu hgp trong viec ap dung ddi vdi hinh 
vi xim hai mdi trudng. Bdi vi, khi cd hanh vi 
xim hai mdi trudng thi pham vi va thdi gian 
gay thiet hai cd thd rit Idn vi rdng hon nhidu 
so vdi nhCrng thiet hai vd vat chat don thuin, 
xdt trong md'i lien he vdi khdng gian vi thdi 
gian cua thiet hai. Sy tidm in ciia nhurng 
nguy CO do mdi trudng bi xim hiii gay ra la 
rit Idn vi liu dii, cd thd don vi thdi gian 
thiet hai dd bgc Id khdng the xac dinh theo 
ngiy, thing, nam cu the ma cdn cd the didn 
bien theo chieu hudng xau trong nhidu nam 
tidp theo, ke tir thdi diem xic dinh dugc hinh 
vi xim hai mdi trudng. Thiet hiii mang tinh 
chat cua phin iing diy truydn, va khdng phai 
bao gid nd cung bdc Id bing nhung hien 
tugng dd nhin bidt nhu nhirng thiet hiii do 
hinh vi trai phap luit khic giy ra (mdt tai 
sin bi lam hu hdng, bi tieu huy, gia sue bi 
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lam chdt...). Thiet hai do xam hai mdi 
trudng giy ra vita la nhurng thiet hai thyc te 
xic dinh dugc ngay tiii thdi didm cd thiet hai 
xay ra, vira la nhung thiet hiii se chac chin 
xay ra trong tuang lai, mi tai thdi didm xac 
dinh thiet hai khdng thd nhin bidt dugc. 
Nhiing thiet hai la he qui do mdi trudng bi 
xim hiii giy ra thudng phit sinh do nhurng 
hanh vi xim hai den mdi trudng huru fch cho 
sy sd'ng. Do rimg diu ngudn bi tin phi, hinh 
lang va thanh IQy chan gid, chan lu da bi phi 
vd. la didu kien cho ngudn nudc mua diu 
ngudn ty do luu thdng xud'ng ha luu giy ra 
ngap lut. cudn trdi mgi thii dudi ha ngudn. 
Thiet hiii tin khd'c dd do mdt nguyen nhin 
sau xa gay ra li hanh \ i xam hiii mdi trudng 
trudc dd lam rirng diu ngudn bi tin phi, 
nhung it ai chii y den nguyen nhan sau xa dd, 
ma chi bidt rang thiet hai la do ty nhien gay ra 
vi danh tir "thien tai" da dugc ap dat vio 
hien tugng nay! Trong sin xuit tao ra vat 
chit, ngudi ta cd thd thai ra chat khf. chat thii 
d mgi triing thai xa\ chat cd chira dyng nhung 
thanh td ddc hiii lam d nhiem ca mdt ddng 
sdng, mgt khdng gian rgng va da gay thiet hai 
khdng the xic dinh dugc bang giic quan; sy 
sd'ng trong mdi trudng dd deu bi tie ddng 
theo chidu hudng bat lgi, nhirng thiet hai lau 
dai se phat sinh gay tdn hai den sy phit trien 
theo hudng vd'n cd ciia su sd'ng ndi chung. 
Ngudi ta cd thd khai thac ngudn nudc ngim 
thieu kd hoiich \'i khdng khoa hgc lim can 
kiet ca mgt ddng sdng. gay ra hiin bin ci mdt 
luu vyc ciia ddng sdng dd. su sdng ciia con 
ngudi bi de dga khdng chi vi thieu ngudn 
nudc tudi tieu, thidu ngudn nudc diing cho 
sinh hoiit, sin xuiit khac...Nhimg thiet hiii dd 
la vd cimg Idn, mi nguyen nhan lai do hinh 
vi xam hai mdi trudng gay ra. nhung ngudi 
gay d nhiem mdi trudng la ai thi khdng bin 
bao gid cung cd the xic dinh dugc. 

Do thdi quen ciia mdi ngudi trong xa hdi 
vl cudc sd'ng ty lip va ty lo cho chfnh cudc 
sd'ng ciia minh. ciia gia dinh minh. ciia tap 
thd, cua cdng ddng da ty tim kiem ngudn vat 
chit bang each tic ddng vio ty nhien, mdi 
trudng sinh thai chi vdi muc dich thu lgi 
nhuan, cd loi cho minh. mi khdng nhin biet 

hoac khOng cin biet hiu qua ciia hanh vi do 
se gay thiet hai cho mdi trudng nhu the nao. 
Nhu vay, hanh vi gay d nhidm mdi trudng 
ciia ca nhin, ciia tap thd. ciia cdng ddng deu 
cd ldi va theo dd trach nhiem thudc vd ai da 
khdng thd xac dinh dugc. Tinh trang "cha 
chung khdng ai khdc" vin dien ra trong xa 
hdi va mdi trudng sd'ng vin tiep tuc bi xam 
hai. Do muc dfch thu dugc nhiing lgi nhuan 
cao nhit, mi ngudi ta quen nhung van de 
quan trgng khac bi mat di cdn cd gia tri, xet 
vd mgi mat, Idn hon nhieu Iin so vdi nhung 
lgi fch thu dugc ciia ngudi cd hinh vi xam 
hai mdi trudng theo phuang thuc tieu cue 
"ddt riing de bdt chugt", phi rirng dd trdng 
sin (trdng mi) chi vi Igi fch trudc mit. Lan 
sdng sin xuit a dua, thieu tu duy theo md 
hinh nhd nhd lam kinh td, ngiidi ngudi tdng 
gia sdn xud't, kinh doanh dd tao ra nhung san 
phim hing hoa kem chat lugng, giii quyet 
nhu ciu trudc mit theo kidu "mi dn lien", 
"ndm xoi cua thdng Bam" cua mdt xa hgi 
chua that dat tieu chuin tdi thidu giira van 
hoi vat cha't vi van hoa tieu dimg. Mdt mai 
nha chung bi d nhiem la nguyen nhan true 
tidp vi siu xa giy ra nhurng thiet hai trudc 
mat va lau dai cho toan xa hgi, ching may 
dugc quan tam. 

3. Hoan thien phap luat ve xac dinh 
trach nhiem bdi thudng thiet hai do hanh 
vi xam hai mdi trudng 

He thd'ng phap luit cda mdt qud'c gia ndi 
chung vi phip luit dan sy ndi rieng can phai 
duge xem xet sira ddi, bd sung, ban hanh 
nhung qui dinh mdi de didu chinh cd hieu 
qua quan he xa hdi lien quan den hanh vi 
xam hai mdi trudng, theo dd cung nhim xoa 
bd tinh trang xac dinh thiet hai do xam pham 
mdi trudng theo cich "vd dudng nhua" va 
"vert beo tren ao tu, nudc dgng". ma bd qua 
nhCrng thiet hiii tidm an do nguyen nhan la 
hinh vi xam hai mdi trudng gay ra hoac chic 
chin xay ra trong tuong lai. Phap luit din su 
cin thiet phai dugc ban hanh theo nguyen tic 
chung vi dac thit trong viec xac dinh trach 
nhiem bdi thudng thiet hiii do giy d nhidm 
mdi trudng giy ra theo nguyen tic dugc dinh 
hudng dudi day: 
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Thu nhdt, nhurng chi phi lam trong sach 
liii mdi trudng nhu tinh trang khi mdi trudng 
chua bi xim pham; 

Thu hai, cd trich nhiem bdi thudng toin 
bd nhCrng thiet hiii do hanh vi gay d nhidm 
mdi trudng da gay thiet hiii cho chu the 
khic; 

Thu ba, cd trach nhiem bdi thudng toan 
bd thiet hiii xic dinh dugc chic chin xay ra 
trong tuong lai dua tren nhCrng can cii ma 
khoa hgc chuyen nginh xic dinh dugc; 

Thu tu, ngoai khoin tidn bdi thudng theo 
trich nhiem dan su, theo nguyen tic gay 
thiet hiii bao nhieu phai bdi thudng bay 
nhieu, ngudi cd hinh vi xam hiii mdi trudng 
khdng phu thugc vio hinh thirc idi va muc dg 
Idi cdn chiu phiit vi phiim binh chfnh theo 
qui dinh ciia phap luiit hien hanh. Ngudi cd 
hanh vi xim hiii mdi trudng gay hau qua 
nghiem trgng cdn cd the bi truy curu trich 
nhiem hinh sy. NhCrng chd tai dugc ap dung 
dd'i vdi hinh vi xam hai mdi trudng gay thiet 
hai cho ngudi khac cin phii nghiem khic 
hon so vdi viec ip dung che tai ddi vdi 
nhCrng hanh vi trai phip luat gay thiet hiii 
cho ngudi khac ve vat chit don thuin. Vi 
thiet hiii do mdi trudng bi xam hiii gay ra cdn 
cin phai xac dinh nhCrng nguy co tidm in do 
mdi trudng bi d nhiem gay ra khdng nen chi 
can cir vio nhCrng thiet hiii xac dinh dugc vao 
thdi diem thiet hiii xay ra, mi cdn can phai 
can cii' vao mdi quan he bien chung trong ca 
mdt chudi thiet hai dien ra lien tiep tir hanh 
vi xam hai mdi trudng, ddn thiet hai cud'i 
Cling xay ra. Viec ap dung thdi hieu khdi 
kien ve hinh vi xam hiii mdi trudng phai 
dugc qui dinh rieng, phu hgp vdi dac didm 
cua thiet hiii do xam hai moi trudng gay ra, 
ma khdng thd ip dung thdi hieu khdi kien 
nhu thdi hieu khdi kien bdi thudng thiet hai 
ngoii hgp ddng ndi chung nhu hien nay. 

Mdi trudng sd'ng la ciia mgi ngudi, mgi 
ngudi ddu cd bdn phin, nghTa vu bio ve mdi 
trudng sd'ng dd. Vi vay, hanh vi giy d nhidm 
mdi trudng cdn dugc didu chinh bing nhidu 
nganh luat nhu Luat Hinh chfnh, Luat Hinh 
sy va Luat Dan sy, nhung nhCrng bien phap 

phat hanh chinh, phat bd sung theo qui dinh 
cua Luat Hinh chinh vi Luat Hinh sy, khdng 
phai Ii nhung bien phip chd tii nhim thay 
the trich nhiem din sy ciia ngudi cd hinh vi 
trii phip luat gay thiet hai vd mdi trudng, 
gay thiet hai cho ngudi khic vd tii sin, sue 
khoe, tfnh mang. Hon nua, nhu'ng thiet hai 
do mdi trudng bi d nhiem gay ra la nhCrng 
thiet hai khdng don gian vd vat chit mi cdn 
la nhu'ng thiet hai inh hudng den mdi trudng 
sin xuat, kinh doanh, lim dich vu, chit 
lugng hing hoa, luong thyc, thyc phim, dugc 
pham, siic khoe ciia con ngudi... Vl vay, bdi 
thudng thiet hai do hinh vi lam d nhidm mdi 
trudng gay ra theo qui dinh cua phip luat 
hien hanh chi la trich nhiem dan sy don 
thuin vi mang tfnh tuang dd'i, khdng dung 
vdi nguyen tic chung cua trich nhiem bdi 
thudng thiet hai ngoii hgp ddng li gay thiet 
hai bao nhieu thi phai bdi thudng biy nhieu, 
bdi thudng toin bd vi kip thdi. 

Trach nhiem dan sy do lam d nhidm mdi 
trudng li trich nhiem bdi thudng thiet hiii 
ciia ngudi gay d nhiem mdi trudng, kd ci 
trudng hgp ngudi gay d nhiem mdi trudng 
khdng cd ldi. Qui dinh tiii Didu 624 BLDS 
2005 nhim didu chinh quan he xa hdi phat 
sinh do cd viec gay d nhiem mdi trudng. 
Hanh vi gay d nhiem mdi trudng li hinh vi 
trii phap luit. Mdi trudng la nhdm khich thd 
phip luat CLia biit ky qud'c gia nio cd chii 
quydn, dugc coi trgng vi dugc bao ve bing 
phip luit. NhCrng thiet hiii vd mdi trudng cd 
the do hinh vi cd ldi, cd thd do hanh vi 
khdng cd ldi gay ra hoac cCing cd the do mgt 
sy bidn phip ly tuong dd'i gay ra vi hau qua 
la nhCrng thiet hai vd tai sin, sue khoe, tfnh 
mang cua ngudi khac dugc phip luat bao ve. 
Vi vay, mdi trudng bi d nhidm cdn cd thd do 
nhCrng sy cd nhit dinh nao dd gay ra nhu sy 
cd trong tim kiem, tham dd, khai thic va van 
chuyen khoing sin, diu khf, sip him Id, tran 
diu, vd dudng dng din diu, dd gi hiit nhan, 
dd gi cha't phdng xa, dng din khi, dim tiu, 
sy cd tai co sd Igc, hoi diu, co sd cdng 
nghiep khic; sy cd tir sy hoiit ddng cua Id 

(Xem tiep trang 64) 
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Cd the ndi xoa bd hinh phat tir hinh da 
trd thanh mdt nghTa vu cua cic nudc chiu 
Au, nhung dd chi la nghTa vu mang tinh khu 
vuc, chi ip dung dd'i vdi cic nudc thudc khu 
vyc nay. Tren pham vi qud'c td chua tung tdn 
till mdt nghTa vu nio tuong ty nhu vay dd'i 
vdi tit ca cac nudc tren the gidi. Xoi bd hinh 
phat tir hinh vin la quydn tu do lua chgn ciia 
caJqudc gia. 

4. Xu hudng xda bd hoan toan hinh phat 
tir hinh mdi chi trd thinh tap quan khu vuc 
Cdng ddng chau Au. Tren pham vi toan cau, 
xda bd hinh phat tir hinh chua trd thinh tap 
quan qud'c te. Cic qud'c gia \ i n cd quydn lya 
chgn van dd duy tri hoac bai bo hinh phat tu 
hinh tdy theo tinh hinh cu thd ciia nudc 
minh. Tuy nhien, cic quydt dinh ip dung 
hinh phat tir hinh hay khdng, quy dinh ddi 
vdi loai tdi pham nao... it nhidu se bi anh 
hudng bdi xu the chung cua the gidi. 

(Tiep theo trang 59 - Xdm phgm moi trudng vd trdch nhiem ...) 

phin iing hat nhan, nhi miy dien nguyen tir, 
nha miy san xuat, tii che nhien lieu hat nhan, 
kho chua chat phdng xa... Nhu vay, nhCrng sy 
cd tren cd the xay ra trong ddi sd'ng xa hdi 
nam ngoai y tbiire vi sy kidm soit ciia con 
ngudi, nhung chiing da gay ra nhCmg hau qua 
Ii nhCmg thiet hai nghiem trgng vi rit Idn, 
anh hudng mgt cich true tidp va lau dii den 
ddi sd'ng ciia toan xa hdi, gay ra nhung dot 
bidn cd hai vd tii sin. siic khoe, tfnh mang va 
tam ly cua con ngudi. Vi vay, neu xet d khfa 
canh trich nhiem ciia chii the bdi thudng thiet 
hiii, thi trach nhiem bdi thucmg thiet hai do 
lam 0 nhiem mdi trudng trong mdt sd ITnh vuc 
cung Ii loai trach nhiem bdi thudng thiet hai 
ciia Nha nudc. Neu thiet hai dd do tai sin 
thudc quydn sd hiru ciia Nha nudc, la dd'i 
tugng dang dugc khai thic nhiing Igi ich vat 
cha't vi tinh thin, da mang lai Igi fch cho Nha 
nudc thi Nha nudc phii bdi thudng nhung sy 
cd trong viec quan ly, sir dyng, khai thac, 
tham dd nhCing loai tai sin dd do chiing gay 
ra d nhidm mdi trudng, la nguy co giy thiet 

hai cho ngudi khic. 

Viec bao ve mdi trudng khdng nhung 
dugc the hien trong nhCrng chinh sach va phap 
luit ciia Nha nudc, nhung loai chd tai cu the 
da dugc ip dung dd'i vdi ngudi cd hanh vi lam 
d nhidm mdi trudng, ma bao ve mdi trudng 
cdn dugc quy dinh tai Didu 6 Luit Bao ve 
mdi trudng 2005: 'To chiic, cd nhdn phdi cd 
trdch nhiem bdo ve mdi trudng, thi hdnh phdp 
lugt ve bdo ve moi triidng, cd quyen vd trdch 
nhiem phdt hien, td cao hdnh vi vi phgm phdp 
lugt ve bdo ve mdi trudng. To chiic, cd nhdn 
nudc ngodi hogt dgng tren lanh thd Viet Nam 
phdi tuan theo phdp ludt Viet Nam ve bdo ve 
moi trudng". Nhu vay, viec bao ve mdi 
trudng li quyen va nghTa \'u ciia mgi ngudi, 
ke ca ngudi nudc ngoai d Viet Nam. Theo dd 
ngudi Viet Nam hay ngudi cd qud'c tich nudc 
ngoai gay ra d nhidm mdi trudng d Viet Nam, 
ddu cd trach nhiem boi thudng thiet hai nhu 
nhau, khdng phan biet kha nang kinh te va 
tinh trang qud'c tich. 
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