
BAN VE VIEC UY QUYEN THI HANH AN TRONG 
THI HANH AN DAN SU 

I rong giao dich dan sy ndi chung 
^ cung nhu trong viec thyc hien quyen 

va nghTa vu din sy theo quy dinh cua phap 
luat ndi rieng, cac chii the cd thd ty minh xic 
lap, thyc hien giao dich dan sy cung nhu 
trong viec thyc hien quydn vi nghTa vu dan 
sy luat dinh. Tuy nhien, trong mgt sd trudng 
hgp nha't dinh, vi cd nhieu ly do khic nhau 
ci nhan, ngudi dung diu phap nhan, chii hd 
gia dinh... khdng the tryc tiep xic lap, thyc 
hien giao dich dan sy ciing nhu trong viec 
thyc hien quyen va nghTa vu dan sy. Phap 
luat vd dan sy cho phep hg cd the thdng qua 
hanh vi ciia ngudi khic la ngudi diii dien 
theo phap luat hoiic theo uy quydn ciia minh. 

Tiii khoin 1, Didu 142 Bg luat Dan sy 
quy dinh: "Dgi dien theo uy quyen Id dgi 
dien dugc xdc lap theo su uy quyen giila 
ngUdi dgi dien vd ngUdi duac dgi dien ". 

Xuat phat tir co sd phap ly dd, vd thu tuc 
giri don yeu ciu thi hanh an tiii khoan 1, 
Didu 32 Luat Thi hanh an dan sy 2008 quy 
dinh: "Nguifi yeu cdu thi hdnh dn tu minh 
hoac uy quyen cho ngudi khdc yeu cdu thi 
hdnh an... ". 

Thyc te thdi gian qua cho thiy bing viec 
iiy quydn thi hinh an dan sy da tiio dieu kien 
thuin lgi cho cac chu thd khi tham gia quan 
he phap luat vd thi hinh in, gdp phin thyc 
hien cOng cudc cai each hanh chinh do Ding 
va Nhi nudc phat dgng. Tuy nhien, bing 
viec quy dinh: NgUdi yen cdu thi hdnh dn tu 
minh hoac uy quyen cho ngudi khdc yeu 
cdu thi hdnh dn nhu da ndi d tren thi theo 
chung tdi cdn nhidu didm cin ban. 

That vay, nhu chiing ta da bidt vd chii thd 
cd quydn yeu ciu thi hanh in theo quy dinh 
tai Phap lenh Thi hinh in din sy nam 2004 

* Phdng thi hanh an dim su huyen Hiep Diic. Quang Nam. 
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ngoai ngudi dugc thi hanh an thi mdt chu thd 
khac cung cd quydn yeu ciu thi hinh in dd 
la ngudi phai Thi hanh an, day la diem mdi 
so vdi Phap lenh thi hanh in dan sy nam 
1993. Thyc te thdi gian qua cho thiy, bing 
quy dinh niy da tao ra mdt hinh lang phap 
ly thdng thoang tao didu kien cho cic ehu 
thd thyc hien td't quyen, nghTa vu cua minh, 
chinh vi vay Luat Thi hanh in dan sy nam 
2008 da ke thira quy dinh nay. Tuy nhien, vd 
thu tuc giri don yeu ciu thi hinh an theo quy 
dinh till Dieu 32 Luat Thi hanh in nhu da 
vien dan d tren trong dd cd viec iiy quydn 
cho ngudi khac yeu ciu thi hanh an la didm 
mdi va lan diu tien dugc luat hda theo chiing 
tdi trong mdt sd trudng hgp, quy dinh nay 
khdng dim bao tinh phii hgp cung nhu tinh 
ddng bd so vdi Bg luat Dan sy va ngay trong 
ndi ham cua Luat Thi hanh an dan sy. Thidt 
nghi neu khdng cd quy dinh. hudng dan cu 
thd thi chac chan rang chinh didu nay se gay 
Mng tung cho co quan thi hanh an dan sy 
trong khi td chuc thi hanh an, lam xam hiii 
tryc tidp den quydn vi lgi ich hgp phap ciia 
cic chu thd khi tham gia quan he phap luat 
vd thi hanh an dan sy, ma dac biet Ii trong 
trudng hgp ngudi phai thi hanh in cung cd 
quyen iiy quyen cho ngudi khac yeu ciu thi 
hanh in. Dd lam rd van dd, sau day chung ta 
se vien din va phan tich lam sang td nhirng 
bat cap dd. 

Theo Didu 309 Bd luat Dan sy thi 
chuydn giao quydn yeu ciu la sy thda thuan 
giira ngudi cd quydn trong quan he nghTa vu 
dan sy vdi ngudi thii ba nhim chuyen giao 
quydn yeu ciu cho ngudi dd. Ngudi thu: ba 
ggi la ngudi the quyen trd thanh ngudi cd 
quydn mdi cd quydn yeu ciu ngudi cd nghTa 
vu phai thyc hien nghTa vu cho minh. Nhu 
vay, thyc chat ciia viec chuyen giao quydn 
yeu ciu la ngudi thu ba thay the ngudi cd 
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quydn trudc tham gia vao mdt quan he nghTa 
vu hoan toin vdi tu each la mdt chu thd. 
Ngudi da chuyen quydn yeu ciu chim diit 
quan he vdi ngudi cd nghTa vu. Do dd, ngudi 
chuydn giao quyen yeu ciu hoan toan khdng 
phai chiu trich nhiem \d kha nang thyc hien 
nghTa vu cua ngudi cd nghTa vu. Ndu ngudi cd 
nghTa \u khdng thyc hien. thyc hien khdng 
diing, khdng diy dii nghia vu dan sy thi ngudi 
the quyen vdi tu each Ii ngudi cd quydn mdi 
dugc phep thyc hien cac quydn yeu ciu cua 
minh theo quy dinh ciia phip luat. 

Mat khac, nhim bao ve quydn Igi cho 
ngudi cd nghTa vu \a tranh nhirng bat trie cd 
the xiy ra trong thyc td, phip luat ciing da dy 
lieu cac trudng hgp mi theo dd ngudi cd 
nghTa vu cd quydn tir chdi viec thyc hien 
nghTa vu trudc ngudi the quydn. Ngudi cd 
qu\en khdng dugc chuyen giao quydn yeu 
ciu trong mdt sd trudng hgp sau diy: 

- Quyen yeu ciu cip dudng, yeu ciu bdi 
thudng thiet hiii do xam phiim ddn tinh 
miing, danh dy, nhin phim, uy tin; 

- Ben cd quydn vi ben cd nghTa vu cd 
thda thuiirt khdng dugc chuyen giao quydn 
yeu ciu; 

- Cac trudng hgp khic do phip luat quy 
dinh. 

Hon nira. trong mdt sd trudng hgp cu thd 
thi cd nhu'ng bin in, quyet dinh ciia tda an 
ma theo dd hg phii ty minh thyc hien hoac 
hg khdng dugc chuydn giao quydn thira kd. 
Trong khi dd Luat Thi hanh an dan sy lai cho 
phep ngudi phai thi hanh an cd quyen yeu 
ciu thi hanh an {xiidt phdt td cum tu "Ngudi 
yen cdu thi hdnh dn " nhu theo quy duih lgi 
Dieu 32, ddng thdi cdn cd vdo quyen yen cdu 
tin hdnh dn nhu theo quy dinh lgi Dieu 7 
Ludt Thi hdnh dn ddn sU thi chiing ta de 
ddng nhdn ra rdng ngudi yen cdu tin hdnh 
dn chinh Id ngiuyi dugc thi hdnh dn vd ngudi 
phdi thi hdnh dn) va hon the niia hg lai dugc 
quyen iiy quydn cho ngudi khic yeu ciu thi 
hanh an. Ddn day, chiing ta nhin thiy dugc 
hiu qua ma co quan thi hinh in phai ginh 

chiu va quyen hgp phip cua ngudi dugc thi 
hanh an bi xim hai la dieu duong nhien. 

Nhu vay, dd'i chieu vdi cac didu luat nhu 
da vien din d tren thi rd rang ring trong mdt 
sd trudng hgp cu thd chu thd cd quydn. nghTa 
vu dan su khdng thd chuyen giao quydn, 
nghTa vu din su (trong do cd quyen yeu cdu 
thi hdnh dn ddn sii). Theo nhu quy dinh tai 
Luat Thi hinh in dan sy thi viec chuydn giao 
quydn, nghTa vu thi hanh an khdng bi gidi 
hiin trong bat ki mdt trudng hgp nao. chiing 
tdi cho ring diy la mdt quy dinh cdn bit cap 
cin dugc hudng dan bdi nhirng \an ban dudi 
luat dd bio ve quydn va Igi ich hgp phap cho 
cic chil the tham gia quan he phap luat ve thi 
hanh an dan sy, dac biet la dd'i vdi viec thi 
hinh an trong mdt sd trudng hgp cu the 
ching han nhu yeu ciu thi hanh in ve 
Quyen yeu cau cap dudng, yeu cau boi 
thudng thiet hai do xam pham den tinh 
mang, sue khoe, danh du, nhan pham, uy 
tin... Bdi le viec mdt ngudi nio dd xam 
pham danh du. nhan phim ciia mdt ngudi 
khic thi khdng the iiy quyen cho mdt ngudi 
thii ba xin Idi. 

Tdm lai, vd hiiu qui ciia giao dich dan sy 
do ngudi thir ba khdng cd quydn diii dien xac 
lap thyc hien. Didu 145 Bd luat Dan sy ghi rd: 

"/. Giao ddh ddn su do ngudi khong co 
quyen dgi dien .xdc lap, thiic hien khong lain 
phdt sinh quyen, nghia vu ddi vdi ngudi dgi 
dien, trii trudng hgp ngudi dgi dien hoac 
ngiidi dugc dgi dien ddng y. Ngudi dd giao 
dich vdi ngudi khong co quyen dgi dien phdi 
thong bdo cho ngudi dgi dien hogc ngiidi dgi 
dien cua ngudi dd de trd ldi trong thdi hgn 
dn dinh neu het thdi hgn ndy md khong trd 
ldi thi giao dich do khong lam phdt sinh 
quyen, nghia vu ddi vai ngudi duac dgi dien, 
nhung ngudi khong co quyen dgi dien vdn 
phdi thuc hien nghia vu ddi vdi ngiidi dd 
giao dich vin minh, tru trudng hgp ngudi dd 
giao dich biet hogc phdi biet ve viec khdng 
CO quyen dgi dien. 

(Xem tiep trang 52) 
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Bo sung cac quy dinh nhim xac lap cd 
che dong bd, cu the vd viec Nha nudc dieu 
tiet phin Igi nhuan tir DD tao ra ma khdng 
do su dau tu cua ngudi SDD mang lai dugc 
ghi nhan tai Didu 5 Luat DD nam 2003, cu 
the: (i) Dd'i vdi cac trudng hgp Nha nudc thu 
hdi da't d de xiy dung he thd'ng dudng giao 
thdng, he thd'ng co sd ha ting can thyc hien 
CO che da'u gia quyen SDD cho nhurng khu 
da't nim dgc cac true dudng giao thdng, he 
thdng CO sd ha ting cd vi trf die dia va kha 
nang sinh lgi cao. Trudc mit cin thuc hien 
CO che niy trong viec thu hdi dat md rdng, 
xay dyng cac tuyen phd mdi d khu vuc dd 
thi; theo dd, ngudi dan, doanh nghiep mud'n 
SDD d khu vyc sat mat tidn cua cac con 
dudng mdi md phai bd tidn mua quydn SDD. 
Cd nhu vay mdi dim bio dugc sy cdng bing 
ve lgi ich giura ngudi bi thu hdi da't vdi ngudi 
dugc hudng lgi tit viec thu hoi da't. Hon nita, 
ngin sach nha nudc cd them mdt ngudn thu 
ding kd dd chi tra bdi thudng cho ngudi bi 
thu hdi da't; (ii) Trudng hgp khdng thyc hien 
CO che da'u gia quydn SDD ddi vdi cic khu 
da't nim dgc nhiing con dudng mdi md thi 
Nha nudc cin nghien curu xay dyng, ban 
hanh va thuc thi chfnh sach thu thud dd'i vdi 

phan chenh lech ve gia tri BDS nha, dat ciia 
nhiing hd gia dinh sau khi md dudng trd 
thanh "hd mat phd". 

Thu ndm, Nha nudc can sira ddi, bd sung 
cac quy dinh hien hanh vd xir ly tinh trang 
quy hoach SDD "treo". Cac du an hoac quy 
hoach sau khi da dugc co quan nha nudc cd 
thim quyen xet duyet khdng trien khai thuc 
hien ma khdng cd ly do chfnh dang can kien 
quyet huy bd, thay the. Nen chang Chfnh 
phu can thanh lap To xir ly quy hoach "treo" 
vdi Bg TN&MT lam ndng cd't phdi hgp vdi 
cac bd, nganh trung Udng tang cudng thanh 
tra, kiem tra va xit ly quy hoach "treo". 

Nha nudc can cd che tai bao dam tfnh ky 
luat, ky CUdng trong viec tuan thu quy hoach, 
ke hoach SDD d cac dia phuong. 

Thii sdu, can bd sung cac quy dinh ve 
quy che thanh lap, td chiic va hoat ddng ciia 
td chiic tu van vd gii da't dd cac to chiic nay 
sdm di vao boat ddng dap ting nhu ciu cua 
XH va gdp phin thiic diy su phat trien thi 
trudng BDS nudc ta theo hudng cdng khai, 
minh bach. 

(Tiep theo trang 44 - Bdn ve viec uy quyen ...) 

2. Ngudi dd giao dich vdi ngudi khong 
cd quyen dgi dien cd quyen dan phuang 
chdm diit thUc hien, hogc hiiy bd giao dich 
ddn su dd xdc lap vd yeu cdu bdi thudng 
thiet hgi, trd trudng hgp ngudi do biet hogc 
phdi biet ve viec khong cd quyen dgi dien md 
vdn giao dich ". 

Hy vgng ring, qua bai viet nay nhung 
ngudi cd trach nhiem se cd nhung quy dinh, 

hudng din cu the dd cdng tic thi hanh an dan 
su dat hieu qua, gdp phin giir nidm tin cua 
ngudi dan vao he thd'ng phap luat ndi chung 
va phap luat ve thi hanh an dan su ndi rieng 
va dac biet hon la nhirng ngudi lam cdng tac 
thi hanh an dan su dang ngay dem mong mdi 
su ra ddi hoan hao ciia phap luat vd thi hanh 
an dan su. 
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