
CHE BO TAI PHAN HIEN PHAP CUA CHINH QUYEN VIET 
NAM CONG HOA 6 MIEN NAM VIET NAM TRUOC 1975 

1. Ljch su lap hien va tai phan hien 
phap ciia chinh quyen Viet Nam cdng hda 
d mien Nam Viet Nam trudc 1975 

Sau khi Hiep dinh Gione\o dugc ky kdt 
ngay 7-7-1954, chinh quyen Ngd Dinh Diem 
da dugc thanh lap d midn Nam Viet Nam vdi 
mong mudn bien midn Nam Viet Nam thanh 
mgt "qud'c gia" rieng. Ngay 17-7-1955. Ngd 
Dinh Diem tir chdi hiep thu'o'ng tdng lu\cn 
ciJ. Ngay 23-10-1955.' Ngd Dhih Diem td 
chire "trung ciiu dan y". phe truai Bao Dili \ a 
dua Ngd Dinh Diem len lam Tdng thdng. 
Ngay 4-3-1956, Diem td chuc biiu "Qude 
hdi" rieng re \ii ngay 26-10-1956 cho cdng 
bd'"Hie'n phap Viet Nam cdng hda"'. 

Phong trao diiu tranh chinh tri, \ii trang 
sdi sue d cac Niing ndng thdn dii ddi \iio ciic 
thanh thi mien Nam. liim cho chinh quyen 
Sai Gdn ngiiy cimg ch;io dao. ngi bo mau 
thuan. Tir thiing 1 1-1963 deii giiia iiiim 1965. 
da cd 10 cugc diio chinh: ngiiy 1-11-1963. 
diio chinh lat dd Diem - Nhu, do Hdi ddng 
tudng llnh thuc hien. dung diiu lii Duong Van 
Minh; ngay 30-1-1964. dao chinh hit dd 
Duong Van Minh. do "Hgi ddng quan luc" 
IhtJ'c hien. dirng diiu lii Nguyen Khiinh. 
Khanh len liim Thu tudng kiem long tu 
lenh; ngiiy 27-S-1964. "Hdi ddng quan kic" 
lai "chinh li". lap "lam dau che^": Minh -
Khanh - Khiem;'ngay 13-9-1964, diio chinh 
hill do Lam Van Phiit \ii Duong Van Due 
ciim diiu: niim 1964. Nguyen Khiinh hit dd 
Minh - Khiem; ngii\' 20-10-1964. do sue ep 
CLia MI. Khiinh phai ra khdi chinh quyen. 
dua Phan Khac Siru len liim Qude trudng xa 
Tiiin Van Huong liim Tlui tudng; ngiiy 25-1-
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1965. "Hdi ddng quan luc" hii Huong rdi dua 
Phan Huy Quat len lam Thu tudng; ngiiy 19-
2-1965. "Hdi ddng quan luc" do Nguyen 
Van Thieu ciim dau. loiii Khanh la khdi quan 
ddi; nam 1965. "Hgi dong quan luc" lat dd 
chinh quyen dan su ciia Phan Khiic Siru, 
Phan Huy Quat. hip Uy ban qude gia do 
Thieu liim Chu tich \a Nguydn Cao Ky lam 
Chu tich Uy ban himh phap (Thu tudng)". 

Ngiiy 14-4-1966. Chu tich I'y ban quoc 
gia da ban hanh mgt siic lenh tuyen bd se 
biiu CLi' Qude hdi liip hien. Qude hgi lap hidn 
dii dugc biiu \'di 1 17 diii bieu \'a da soiin thiio 
xong biin hidn phiip mdi ciia chinh quyen 
Viet Nam cgng hda ngay 18-3-1967. Biin 
hidn phap nay dugc ban hiinh ngay 1-4-
1967\ Ciic hcic gia Luat Hien phap Sai Gon 
trudc 1975 ggi day lii biin hien phap ciia nen 
de nhi cgng hda. 

Danh gia long quan \d tinh hinh Kip hien 
cua chinh quydn Viet Nam cdng hda, mot 
hgc gia Luî it Hidn phap d Sai Gdn trudc 
1975 nhiin dinh: trong mot khoiing thdi gian 
chua day 19 nam mil tiii midn Nam cd tdi 2 
nen cong hda vdi 2 hidn phap \'a nhieu cugc 
diio chinh \'di 6 hidn udc tiim thdi danh diiu 
mdi giai doiin Ciich niiing. chinh ly va diio 
chinh. Vd did cuong. Hie'n phap de nhiii cgng 
hda ngiiy 26-10-1956 \a Hien phap de nhi 
cdng hda ngay 1-4-1967 deu thudc vd Tdng 
thdng che vdi su khac biet la De nhi cdng 
hda chiip nhan mgt phiin dinh chd Ndi Ciic 
\di mot Thii tudng Chinh phu nhung liii 
khdng phai la Ndi ciic chd thuc su .̂ 

ThS. Luat hoc. Khoa Luat. Ddi hoc quoc gia I la Noi. 
' OS. Truong Hiru Qiiynli. (iS. t)mh .\uan L.iun. PCS. 
Le Miiu Hiin. Dai cirong lich su V'ici Nam (toiui i;\p)̂  
Nxb Giao due. lla Noi. 2(K)(). ir.dS0-9SI. 

" GS.Tiirong Hiru Quynh. G.S. Dmh Xuitn Liim. PCS. 
Le Miiu Han. Dai cuong lich sir Viet Nam (to;in i;ip). 
Nxb (uao due. Ha Ndi. 2006. tr. 1022-102.'^. 

Le Dmh Chan. Luat Hien phiip vii ciic duih che 
chinh trj. cudn 2. Tii s;ich dai hoe. 197.^, tr.7 I. 
' Ngu>i}n Do. Luat Hien phiip, quyen 1, .Sin Cidn. 
1974. ti. 146. 
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CHE Dd TAI PHAN HIEN PHAP ... 

Che do tai phan hien phap da tung tdn tai 
trong lich sir lap hien cua chinh quydn Viet 
Nam cdng hda qua cii hai ban hidn phap. 
Hie'n phap Viet Nam cdng hda ngay 
26/10/1956 cd du trti mgt dinh chd bao hien 
mang tinh tu phap la "Vien bao hidn". Co 
quan nay dugc quydn phan quyet vd tinh chat 
hgp hidn ciia cac diio luat, sac luat va quy tac 
hanh chinh. Thanh phan ciia Vien biio hie'n 
gdm: mgt Chit tich do Tdng thdng cir vdi 
thda hiep cua Qud'c hdi, 4 tham phan cap cao 
hoac luat gia do Tdng thdng cir; 4 dan bieu 
do Qud'c hdi cir. Vien biio hidn thu ly cac 
don xin phan quyet vd tinh chat hgp hidn cua 
cac dao luat, sac luat, quy tdc hanh chinh do 
cac tda an de trinh. Phan quyet cua Vien bao 
hie'n cd hieu lire dinh chi su thi hanh cac didu 
khoiin bat hgp hie'n ke ttr ngay phan quyet ay 
dugc dang trong Cdng bao."̂  Cd thd nhan 
thay rang, Vien biio hien la mgt thidt che dgc 
lap, khdng nam trong he thdng tda an thudng 
hay true thudc Qud'c hgi. Vien bao hidn 
mang tinh chat ciia mgt co quan tu phap, thd 
hien d thanh phan va ban chat hoiit ddng 
phan quyet cua nd tren ccJ sd tiep nhan don 
trinh len cua cac tda an thudng. 

Biin Hie'n phap ciia Viet Nam cdng hda 
ngay 1/4/1967 du trti mgt che do bao hien 
bang tu phap khac hon, kha dac biet. ChLi:c 
nang biio hien dugc trao cho Tdi cao phap 
vien. 

Do tu lieu hiin chd, viec tlm hidu quy 
trinh chi tidt va thuc te van hanh ciia Vien 
biio hidn theo Hien phap Viet Nam cdng hda 
ngay 26/10/1956 rat khd khan. Dudi day la 
nhung phan tich cu the hon vd che do tai 
phan hidn phap cua chinh quydn Viet Nam 
cdng hda theo Hien phap ngay 1/4/1967. 

2. Che do tai phan hien phap ciia Viet 
Nam cdng hoa theo Hien phap ngay 
1/4/1967 

2.1. Tdi cao phdp vien v&i tinh each Id 
mot ca quan tdi phan hien phdp 

Hie'n phap Viet Nam cgng hda ngay 
1/4/1967 khdng thiet lap mgt ccf quan tai 
phan hidn phap dde lap ma tham quydn tai 
phan hie'n phap dugc trao cho Tda an tdi cao 
dugc ggi la Tdi cao phap vien- mgt trong ba 
phan he dde lap ciia cau true quyen lire ciia 
chinh quyen Viet Nam cdng hda. Hien phap 
Viet Nam cdng hda da tao dung nhting tien 
dd can thiet cho su tdn tai cua mgt che do 
bao hie'n bang eon dudng tu phap. Thii nhd't: 
Hie'n phap ed phan biet quydn lap hien \'a 
quyen lap phap. Hien phap dugc thanh lap 
bang con dudng Qud'c hdi lap hien, theo kieu 
ciia My, khdng thdng qua trung can dan y. 
Qude hdi lap phap cung dugc quydn sira ddi 
hie'n phap khi hdi du da sd 2/3 tdng sd dan 
bieu va nghi si. StJ phan biet ndi tren dan de'n 
stJ phan biet gitra hien phap va luat va didu 
nay la co sd cho viec kiem tra tinh hgp hien 
CLia luat. Thir hai: Hidn phap cung cd mgt 
chuong (Chuong II) ke khai cac quydn can 
ban cua cdng dan. Chd do tai phan hien phap 
dugc dat ra dd bao ve cac quydn nay. Thir ha; 
Hidn phap an dinh mgt md hinh phan quydn 
theo kidu chinh thd tdng thdng. Quyen hanh 
phiip dugc trao cho mgt vi Tdng thdng dugc 
thanh hip biing con dudng bau cir true tiep. 
Quyen lap phap dugc trao cho mot Qude hdi 
ludng vien dugc bau theo che do phd thdng. 
Quydn hanh phiip dgc lap vdi lap phap: nghla 
la khdng chiu trach nhiem chinh tri trudc lap 
phap. Quydn lap phap cung dugc dde lap so 
vdi hanh phap: hanh phap khdng dugc quydn 
giiii tan lap phap. "Quydn tu phap dgc lap 
dugc uy nhiem cho Tdi cao phap vien va 
dugc hanh xir bdi cac tham phan xir an"^. Su 
dgc lap CLia tu phap la tidn dd can thiet dd tu 
phap cd thd phan quyen vd hanh vi ciia lap 
phap va hanh phap. 

Tren mgt ndn tang phan quydn va tu 
phap dugc hudng che do dgc lap nhu vky, 
Tdi cao phap vien dugc trang bi nhung thaim 
quydn tai phan hidn phap nhu sau: 

• Giai thich hie'n phap; 

' Hien phap Viet Nam cdng hda ngay 26/10/1956. 
thien thii'nam. 

'' Hie'n phap Viet Nam cdng hda ngay 1.4.1967. Didu 76. 
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• Phan quyet vd tinh each hgp hien hay 
bat hgp hidn cua cac diio luat, sac luat; tinh 
each hgp hidn va bat hgp hien cua cac sac 
lenh, nghi dinh va quyet dinh hanh chinh; 

• Phan quyet vd giai tan mgt chinh 
dang cd chit truong va hanh ddng ehdng liii 
chinh the cdng hda\ 

Vd CO cau thanh vien, Tdi cao phap vien 
gdm tir 9 den 15 thaim phan do Qude hdi 
tuydn chgn va Tdng thdng bd nhiem theo 
mgt danh sach 30 ngudi do thaim phan doan, 
cdng td doan va luat su doan bau len. Thaim 
phan Tdi cao phap vien phai la nhtJng tham 
phan hay luat su da hanh nghd it nhat 10 
nam trong nganh tu phap^ 

Ve CO cau td chire, Tdi cao phiip vien 
gdm: 

• Dai hdi ddng; 
• Van phdng; 
• Ban biio hidn; 
• Ban pha an. 
Dai hdi ddng gdm toan thd ciic thiim phan 

Tdi cao phap vien cd nhiem vu: quan tri nganh 
tham phan xet xir, ciic tda an va cac nhan \ien 
true thudc; giiii thich hidn phap, phan quydt vd 
tinh each hgp hidn hay bat hgp hidn ciia cac 
dao luat, sac luat cung tinh each hgp hie'n va 
bat hgp hidn cua cac sac lenh, nghi dinh va 
quydt dinh hanh chinh; kidm soat chu truong 
va hanh ddng cua cac diing; soan thao ndi quy 
va quan tri Tdi cao phap vien cting giiii quyet 
cac va'n dd ndi bd nhu biiu cir van phdng; phu 
trach viec lap danh sach ting ciir vien Tdng 
thdng va Phd tdng thdng, kidm soat cugc bau 
cir va tuyen bd ket qua. 

Ban bdo hien cd nhiem \'u thuydt trinh 
trudc Dili hdi ddng vd giai thich hien phap, 
tinh each hgp hien hay khdng ciia cac dao 
luat, sac luat, sdc lenh, nghi dinh, quyet dinh 
hanh chinh va viec giai tan chinh diing. 

Ban phd dn gdm 3 phdng: Phdng hd \'u, 
Phdng hinh vu, va Phdng hanh chinh. Ca ba 
phdng nay ttiy theo tinh chat ngi \'LI ma phan 

chia tham quydn giira cac phdng, xet nhtrng 
vu xin tieu pha an vii phan dinh thiim quyen 
gitra cac co quan tai phan'̂ . 

Md hinh bao hien nhu tren kha dac biet. 
Thoang nhln. ngudi ta cd thd dd nhan thay 
md hinh tren gidng vdi md hinh ciia My: 
Ddu trao quydn bao hidn cho tda an tu phap 
thudng. khdng thanh lap mgt co quan bao 
hidn dgc lap (Tdi cao phap vien ciia Viet 
Nam cdng hda va Tda an tdi cao lien bang 
My). Tuy nhien, di vao chi tiet, hai md hinh 
nay khac han. Thii nhat, quydn bao hien cua 
Tdi cao phap \ien cua Viet Nam cdng hda 
dugc minh dinh trong hie'n phap, khdng phai 
dugc hanh xir nhu mgt van hda hien phap 
dugc hinh thanh tren co sd mgt suy luan hgp 
ly nhu d My. Thd hai, khac vdi md hinh My, 
noi quydn biio hien dugc tan ve tat ca cac toa 
an thudng. md hinh cua Viet Nam cdng hda 
chi trao quydn biio hien cho Tdi cao phap 
vien, cac tda an tu phap thudng cap dudi 
khdng dugc trao quydn nay. Do dd che do 
biio hie'n ciia Viet Nam cdng hda khdng phai 
la mgt md hinh phi tap trung hda ma la mo 
hinh tap trung hda. Quydn bao hidn dugc 
hanh xu tap trung khdng phai bdi mgt cc 
quan chuyen trach ma bdi Tdi cao phap vien. 

Tdi cao phap vien la mgt tda an tu phap 
thudng nhung dugc giao nhu'ng tham quyen 
lien quan den bao hien khdng khac gl cac 
Tda an Hie'n phap d chau Au theo md hinh 
tap trung hda. Ngoai quydn phan quyet ve 
tinh hgp hien ciia cac van biin phap luat do 
lap phap, hanh phap ban hanh, Tdi cao phap 
vien cdn dugc minh dinh cac quydn khac 
gidng nhu Tda an Hidn phap nhu giiii thich 
hien phap, giai tan chinh dang. 

2.2. Quy trinh td tung hien phdp 
2.2.1 Quy trinh bdo hie'n 
Td tung bao hie'n chap nhan hai hinh 

thuc khdi td la chinh td va khudc bien. 
Theo phuong phap chinh td. mgt dao luat 

cu thd hda vd quy trinh biio hidn cd quy dinh: 
Mgi thd nhan, phap nhan tu phap hay cdng 

^ Hie'n phap Viet Nam cdng hda ngay 1/4/1967. DiSu 81. 
" Hien phap Viet Nam cdng hda ngay 1/4/1967. Dieu 80. 

'' Nguyin Van Bdng. Luat Hie'n phap va chinh tri hoc. 
SiiiGdn. 1967,tr.446-447. 
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phap deu cd quydn, bang phuong phap chinh 
td, xin Tdi cao phap vien phan quyet vd tinh 
each hgp hie'n hay bat hgp hien ciia luat, sac 
luat, hay bap hgp phiip ciia sac lenh, nghi 
dinh vii quyei nghi hanh chinh. neu stJ ap 
dung cac van biin kd tren lam thiet hiii den 
quydn Igi ciia minh. Rieng cac phap nhan 
cdng phap dugc mien chirng minh loi ich dd 
khdi td'". 

Theo phuong phap khudc bien, trong 
mgt vu kien, bat ky d giai doiin nao. kd cii 
giai doiin phii an, duong tung cd the bang 
phuong phap khudc bien, xin Tdi cao phap 
vien phan quyet vd hien tinh cua cac dao 
luat, sac luat hoac tinh each hgp hien va hgp 
phap cua cac sac lenh, nghi dinh va quyet 
dinh hanh chinh". 

Neu chap nhan don khudc bien ciia 
duong sir, tda an da thu ly vtj an dd phai 
chuyen hd so thu ly vii kien den Nha tdng 
thu ky Tdi cao phap vien va hoan xir vu an 
chinh cho den khi cd quyet dinh ciia Tdi cao 
phap vien. Tda an thu ly cung cd the cd mgt 
lira chgn khac la khudc tir don khudc bien 
cua duong sir neu xet thay ly do ma duong su 
nai ra rd rang khdng xae dang. Nhung duong 
su cd quydn khieu niii chd'ng quyet dinh 
khudc tir trong thdi ban 7 ngay sau khi cd 
quyet dinh, va tda an thu ly trong thdi han 
cung 7 ngay, phai chuydn hd so len Tdi cao 
phap vien va hoan xir chinh vu cho den khi 
cd quyet dinh ciia Tdi cao phap vien. Dili hdi 
ddng Tdi cao phap vien .se xem xet don 
khudc bien ciia duong sir. Phan quyei phiii 
hdi dii 3/4 ciia tdng so thiim phan Tdi cao 
phap vien dd cd hieu lire. Phan quydt nay cd 
hieu lire chung thaim va phai dugc dang Cdng 
bao trong thdi hiin 15 ngay kd ttr ngay tuyen 
an. Phan quyet nay cd hieu lire dinh chi thi 
hanh van ban hoac didu khoiin bat hgp hien. 
Vd nguyen tac, phan quydt cua Tdi cao phap 
vien khdng hiiy bd van biin bat hgp hien ma 
chi dinh chi thi hanh van biin dd. Ve mat 

phap ly, van biin bi tuyen bat hgp hien van 
tdn tiii, nhung tren thuc te, van biin dd cd the 
coi nhu khdng cdn'". 

Phuong phap khudc bien cua quy trinh 
biio hidn ndi tren gidng \di quy trinh bao 
hie'n theo kieu ciia My. Tuy nhien, viec chap 
nhan chinh td la mgt didu dac biet ciia md 
hinh nay. Tdi cao phap vien, mgt co quan tu 
phap thudng, lai cd quydn nhan mgt don 
khidu kien chinh td gidng nhu cac Tda an 
Hie'n phap d cac nudc chau Au. Tuy nhien, 
trong ca hai trudng hgp la chinh td va khudc 
bien. che do biio hien ciia chinh quyen Sai 
Gdn ddu thudc loai giam sat cu thd. Nghia la, 
van dd bao hie'n chi dugc dat ra khi cd mgt 
Igi ich cu the cd nguy co bi xam pham bdi 
van ban dugc cho la bai hgp hien. Tda an se 
khdng chap nhan vd mat hinh thirc mgt don 
khdi kien yeu ciiu xem xet tinh chai bat hgp 
hie'n ciia van ban khi duong sir khdng cd 
quyen Igi lien quan. 

Ngay 8-9-1971. nguyen dcm Biii Nhung 
tu Bang Duong thinh cau Tdi cao phap vien 
tuyen biii hgp hieii va bat hgp phap vdi 
nhtrng hiiu quii luat dinh thdng cao ngay 
1/9/1971'cua Thu tudng Chinh phu Viet 
Nam cgng hda vd viec td chirc biiu cir Tdng 
thdng Vii Phd Tdng thdng ngay 3-10-1971. 
Tdi cao phap vien da cho rang: "Trong mgt 
cugc biiu cir. chi cd ung cir vien va cir tri la 
cd Igi ich true tiep dd khdi td chd'ng nhtrng 
biin van td chirc bau cir; chidu chi trong hien 
vu nguyen don chi vien dan mgt each tdng 
quat tu each cdng dan Viet Nam chir khdng 
nai tu each cir tri hoac umg cir vien trong 
cugc bau cir, do dd don khdi to cua nguyen 
don xem bat kha chuain chap vd hinh thiic"'\ 
Do dd, Tdi cao phap vien da phan khdng 
phai xir vd ndi dung vu nay. 

2.2.2 Quy trinh gidi thich hie'n phdp vd 
gidi tdn chinh ddng 

'" Le Dinh Chan. Luai Hien phap va cac dinh che 
ehi'nh tri, Tii siich dai hoe. 197.̂ . tr.l 15. 
'' Nguyin Van Bdng. Luat Hie'n phap va chinh tri hoe. 
Sai Gdn. 1967. tr.448-449. 

'" Le Dinh Chan. Luat Hie'n phap va cac dinh che 
chinh tri. Tii sach dai hoc. 197,̂ . tr.l 17-118. 
" Phan quyei ciia Tdi cao phap vien ngay 22-10-1971; 
vu so 24/71 TCPV/BH Bui Nhung cAThu tucmg Chinh 
phii. 
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Tdng thdng, Chu tich Thugng vien, Chu 
tich Hii vien, 1/3 tdng sd nghi .sT, hoac 1/3 
tdng sd Dan bidu cd quydn xin Tdi cao phap 
vien giai thich hidn phap hay phan quydt vd 
viec giiii tan mgt chinh dang cd chu truong 
va hanh ddng chd'ng lai chinh thd cdng hda. 

Dai hdi ddng Tdi cao phap N'ien phai 
phan quydt trong thdi hiin tdi da 2 thang kd 
tir ngay van thu yeu cau nap tai Nha Tdng 
thu ky Tdi cao phap vien. 

Trudng hgp van thu yeu cau giai tan mgt 
chinh dang. Chit tich Tdi cao phap vien phai 
thdng bao cho chinh bi don biet, dd tham 
khao hd so, de nap bien minh trang va cir dai 
dien tdi trinh bay ly do trong phien xir cdng 
khai. Dai dien cua lap phap va hanh phap cd 
quydn tham du dd trinh bay quan diem ciia 
minh tai phien xir nay. 

Phan quydt cua Tdi cao phap \ien phai 
hdi du da sd 3/4 tdng sd thaim phan tai chiic. 
Cac thaim phan phe thieu sd trong luc bidu 
quyet cd quydn yeu cau ghi lap trudng ciia 
minh ngay dudi ban an'^. 

2.3. Su van hanh thuc te ciia mo hinh 
Tren thuc te, Tdi cao phap vien xet xir 

nhidu vu an hidn phap, lien quan den nhung 
tham quyen bao hien ciia minh, ttr giiii thich 
hien phap cho den phan quyet vd tinh hgp 
hidn ciia cac van ban phap luat. Theo mgt tap 
tu lieu dugc cdng bd nam 1973'\ tap hgp cac 
ban an ciia Tdi cao phap xien, cd le khdng the 
day dii, Tdi cao phap vien da phan quyet tren 
40 vu an lien quan den thaim quydn biio hien. 

Tdi cao phap vien da dua ra nhtrng giai 
thich vd hie'n phap. Can luu y rang, giai thich 
hie'n phap dugc coi nhu mgt quydn dgc lap 
cua Tdi cao phap vien chii khdng cd nghla la 
mgt hoat ddng trung gian dd dua ra cac phan 
quyet ve cac vu an hidn phap. Nghla la chu 
the theo quy dinh cd quydn de don len Tdi 
cao phap vien dd yeu cau giai thich mgt didu 
khoan nao dd ciia hidn phap. 

Phan quyet cua Tdi cao phap vien ngay 
6/12/1968 da giai thich Didu 39 doan 3 ciia 
Hidn phap \'d viec ludng vien hgp chung. 
Chidu theo mgt van thu ciia Chu tich Thugng 
nghi vien yeu cau Tdi cao phap vien giai thich 
Didu 39 doan 3 ciia Hie'n phap vd the thirc 
trieu tap Qud'c hdi dd bieu quyet vd viec giri 
tdi Paris mgt phai doan dd tham du mgt hgi 
nghi, Tdi cao phap vien, tren co sd thuyet 
trinh ciia Ban bao hidn, da ra phan quyet nhu 
sau: "\'e the thirc Qude hdi hanh xir tham 
quydn, nha lap hien an dinh cd khi hai vien 
phai hgp chung, cd khi hai vien phiii hgp 
rieng, tuy nhien ve trudng hgp du lieu ncd 
Didu 39 doan 3 cua Hien phap nha lap hien 
khdng ndi rd Qude hgi phai ap dung thd thiic 
hgp rieng hay hgp chung...Van dd neu trong 
Van thu cua Chu tich Thugng nghi vien co 
tinh each quan trgng dac biet vdi van menh 
cua dai nudc, mgt cugc thiio luan chung gitra 
cac nghi sT va dan bieu la can thiet dd phan 
anh y chi va lap trudng chung ciia toan dan"'^ 

Nhu vay, thdng qua viec giai thich hien 
phap, Tdi cao phap vien da sang tao ra cac 
quy dinh van hanh chinh quydn cu thd tren 
tinh than chung eiia hidn phap. Ngoai phan 
quyet tren, Tdi cao phap vien cdn cd nhtrng 
giai thich hien phap vd Tdng thdng cd quyen 
phuc nghi ddi vdi du luat vd ngan sach hay 
khdng. Theo hien phap, Tdng thdng co 
quydn yeu cau phiic nghi (yeu cau Qud'c hgi 
xem xet lai) ddi vdi cac dao luat nhung 
khdng ndi rd cac quyet dinh vd ngan sach 
ciia Qud'c hgi cd thudc ddi tugng yeu cau 
phuc nghi ciia Tdng thdng khdng. Ngay 
9/1/1969 Tdng thdng Viet Nam cdng hda giri 
thdng diep yeu cau Qud'c hdi phuc nghi du 
luat ngan sach tai khda 1969 da dugc Quoc 
hdi thdng qua. 22 nghi si Thugng nghi vien, 
\'di lap luan rang luat ngan sach la mgt luat 
dac biet dugc Hien phap quy dinh trong mgt 
didu khoiin rieng la Didu 46, didu nay chi du 
lieu trudng hgp bat ddng y kien gitJa Thugng 
nghi vien va Ha nghi vien va khdng danh cho 

'"* Nguyin Van Bdng. Luat Hie'n phap \i\ chinh tri hoc. 
Sai Gdn. 1967. tr.450. 
''' Nguyen Do, Tai lieu cdng phap. Loai s<ich Hdng 
Dii'e. 1973. 

"' Phan quyei ciia Tdi cao phap vien ngay 6/12/1968 
giiii thich Dieu 39 doan 3 ciia Hien phap vl vile 
luong vien hop chung. 
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HE DO TAI PHAN HIEN PHAP... 

Tdng thdng quydn yeu cau phtic nghi. da de 
trinh mgt Van thu len Tdi cao phap xien yeu 
cau giai thich: "Chidu theo hidn phap, Tdng 
thdng cd quydn yeu cau Qude hgi phtic nghi 
du luat ngan sach hay khdng"? Tdi cao phap 
vien da giai thich: 

"... Sir im lang cua Didu 46 Hien phap 
khdng thd dugc giai thich nhu da loai bd 
quydn ciia Tdng thdng yeu cau Qud'c hgi 
phtic nghi du luat ngan sach vl le luat ngan 
sach, mac dii cd mgt vai dac didm vd sang 
kien, thdi ban de nap, thii tuc soan thao cting 
thdi ban bidu quyet va mac dau chi cd hieu 
lire trong vdng mgt nam nhung bao gdm 
nhidu chuong trinh cua chinh sach qud'c gia 
cd anh hudng true tiep va lau dai ddn quydn 
Igi CLia cdng dan, do dd can ed su cgng tac 
mat thiet giira cac quydn tir giai doan khdi 
thao ddn giai doan ban hanh luat nay; chieu 
chi Vii lai Didu 46 tu nd khdng an dinh day 
dii the thirc dd hoan tai luat ngan sach nen 
phiii quy chidu chang nhung vao Didu 43 ma 
cdn vao cac didu 44 va 45 vd cac the thirc 
khac; chieu chi Didu 46 doan I ciia Hien 
phap da danh quydn cho Tdng thdng lap du 
th<iO toan bg ngan sach vl trach nhiem ciia 
Tdng thdng trong viec hoach dinh chinh sach 
qud'c gia va vl tinh each thuan nhai ciia ngan 
sach; tuy nhien, chieu nguyen tac phan quydn 
an dinh noi Didu 3 cua Hie'n phap, Tdng 
thdng da himh dgng vira vdi tu each lii ngudi 
dugc Hidn phap iiy nhiem quyen hanh phap. 
vira nhan diinh cac quydn dde lap khac, nhu 
vay Tdng thdng cd quydn tu yeu ciiu phiic 
nghi ddi vcti mot hay nhidu chuong. muc ngan 
sach thudc hanh phap, nhung chi cd thd hiinh 
xir quydn yeu cau phtic nghi ddi vdi phan 
ngan siich thudc quydn dgc lap khac khi nao 
cd su yeu Ciiu cua quydn lien ke" ' \ 

Trong mgt vu an khac, mgt sd nghi si da 
yeu Ciiu Tdi cao phap vien giiii thich: "Chieu 
theo Didu 44, 45, 46 Hidn phap, Tdng thdng 
cd quydn ban hanh mgt dao luat chua dugc 
Qude hdi chung quydt ve ndi dung hay 
khdng"? Tdi cao phap vien da tuyen rimg: 

"Theo Dieu 45 doan 2 Hien phap. Qud'c hdi 
chi cd thd bac bd vd hinh thirc hoac ndi dung 
thdng diep cua Tdng thdng yeu cau phtic nghi 
mgt diJ luat khi hgi dii da sd qua ban tdng so 
dan bidu nghi sT; neu khdng dat dugc da sd 
xira kd dd bac \d hinh thirc, Qude hdi phai xet 
vd ndi dung; trong trudng hgp nay Tdng 
thdng chi cd the ban hanh du luat do Tdng 
thdng xin phtie nghi sau khi Qud'c hdi chung 
quyet ndi dung ldi yeu cau phiic nghi"'^ 

Ngoai cac phan quydt vd giai thich hidn 
phap, Tdi cao phap vien da dua ra nhieu phan 
quyet vd tinh each hgp hidn hay bat hgp hien 
cua cac dao luat, sac luat; tinh each hgp hie'n 
va bat hgp hien cua cac sac lenh. nghi dinh va 
quydt dinh hanh chinh. Cac ban an lien quan 
de'n thaim quydn nay chiem da sd trong tdng 
so cac vu an hidn phap ma Tdi cao phap vien 
thu ly. Dd chit ydu la nhung khieu kien cua 
cac ca nhan yeu cau tda an tuyen hgp hie'n 
hay bai hgp hidn cac diio luat, sac luiit; tinh 
each hgp hien va bai hgp hien ciia cac siic 
lenh, nghi dinh va quyet dinh hanh chinh. 

Tren co sd nhung vu an dugc tidp can. cd 
thd thiiy rang da so la nguyen don thua kien. 
Van thirc quen thudc trong cac ban an ciia 
Tdi cao phap vien la: "bac khudc bien ndi 
tren... truyen tich than tidn du phat". Tuy 
nhien, ciing cd khdng it vu an nguyen don da 
thang kien va Tdi cao phap vien da tuyen bat 
hgp hie'n nhidu van ban phap luat. Vi du, 
trong \'u Huynh Ta'n Man va K.K.K./Bd 
Qud'c phdng. Tdi cao phap vien da tuyen bd 
mgt sd didu khoan trong mgt Sac luat td chiifc 
tda an quan sir mat tran trai vdi hien phap, 
tuyen biii hgp hien quydt dinh truy td nguyen 
don vl quydt dinh truy td dua tren cac bang 
chung cd dugc do tra tan, de dga, hay cudng 
bach. Trong mgt \'LI an khac, Tdi cao phap 
vien da tuyen bat hgp hien mgt quydt dinh 
bd sung thiim phan trai vdi Dieu 80 doiin 1 
cLia Hie'n phap. 

" Phan quyet ciia Tdi cao ph;ip vien ngiiy 31-1-1969. Phan quyet ciia Tdi cao phdp vien ngay 13-6-1969. 
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