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VE QUYEN DON PHUONG CHAM DLTT HOP DONG 
LAO DONG 

Nguyen Thi Hoa Tdm ' 

1. Quyen don phuang cham diirt hgp 
dong lao dgng ciia ngudi lao dgng 

Mgt trong nhirng van ban phap luat dau 
tien vd lao ddng cua nudc Viet Nam Dan chu 
Cdng hda la Sac lenh 29/SL ngay 12/3/1947 
do Chii tich nudc ban hanh quy dinh nhiing 
su giao dich ve viee lam cdng giiia chu va 
cdng nhan. Chuang thii III eua Sac lenh nay 
quy dinh vd "Khe udc lam edng", trong dd 
ed quy dinh vd "tu y bai khd udc" (Didu thii 
23, 24) vdi ndi dung: mgt ben chu dgng 
quyet dinh cham dirt viee thue hien cac 
quyen, nghia vu trong quan he lao dgng 
khdng phu thude vao y chi ben kia; cac quy 
dinh vd dcm phucmg cham diit hgp ddng lao 
ddng (DPCDHDLD) la quy chuan de ket 
thiic quan he lao dgng theo luat dinh. 

Theo quy dinh eiia phap luat Viet Nam 
hien nay, ngudi lao ddng (NLD) cd quyen 
DPCDHDLD tiiy thude loai hgp ddng lao 
ddng (HDLD) ma hg giao ket: Hgp ddng xac 
dinh thdi ban hay hgp ddng khdng xac dinh 
thdi han. 

NLD lam viec theo HDLD xac dinh thdi 
ban tir dii 12 thang ddn 36 thiing, HDLD theo 
mua vu hoac theo mgt edng viec nhat dinh cd 
thdi han dudi 12 thang ed quydn dan phuang 
cha'm diit hgp ddng trude thdi ban'. Phap luat 
biio ve NLD khi hg da dat duge su thda thuan 
vdi ngudi sir dung lao dgng (NSDLD) vd mgt 
edng viee tir du 01 nam den 03 nam hoac cdng 
viee theo mua \ai thi ed quydn DPCD HDLD. 
Quy dinh nay da tirng dugc ghi nhan tai Didu 
thii 23 vd "tu y bai khd ude" eua Sac lenh 29 
"Ddi vdi viec lam edng khdng dinh han thi 
ehii va thg, bat eii liic nao, eung ed the tu minh 

thdi dugc"l Hay trong Bd luat Lao ddng 
(BLLD) eua Cdng hda Dan ehii Nhan dan 
Lao, tai Didu 29 ed quy dinh ndu nhan vien 
da lam viec tir 12 thang trd len se cd quyen 
DPCDHDLD trudc thdi han^ Tun hieu van 
ban phap luat eua mgt sd nudc, tac gia nhan 
thay hau nhu cae nudc ddu quy dinh vd quyen 
DPCDHDLD cua NLD tir 12 thang trd \tn\ 

Dieu 37 BLLD Viet Nam quy dinh 
nhirng trucmg hgp NLD duge quyen 
DPCDHDLD trudc thdi ban: 

Khdng duge bd tri theo diing edng viec, 
dia diem lam viec hoac khdng duge bao dam 
cac didu kien lam viee da thda thuan trong 
hgp ddng; 

Khdng dugc tra cdng day du hoac tra 
cdng khdng diing thdi han da thda thuan 
trong hgp ddng; 

Bi nguge dai, bi euang hire lao ddng la 
trudng hgp NLD bi danh dap, nhue ma hoac 
bi ep budc lam nhirng cdng viee khdng phii 
hgp vdi gidi tinh, anh hudng den siie khoe, 
nhan pham, danh dir eiia NLD. 

Ban than hoac gia dinh that sir ed hoan 
canh khd khan khdng the tiep tue thue hien 
HDLD vdi nhirng ly do sau day: chuyen ehd 
d thudng trii den nai khae, di lai lam viec 
gap nhidu khd khan; dugc phep ra nudc 
ngoai dinh cu; ban than phai nghi viee de 
cham sde vg (chdng); bd, me, kd ca bd, me 
vg (chdng) hoac eon bi dm dau tir 3 thang trd 
len; gia dinh cd hoan canh khd khan khac 
dugc ehinh quydn ca'p xa nai cu trii xac nhan 
khdng the tiep tuc thue hien HDLD\ 

*ThS. Luat hoc, Dai hgc Lao ddng - Xa hdi (Ca sd 2 
tai TP. Hd Chi Minh). 
' Di6u 37 Luat Sira ddi, bd sung mgt sd dieu ciia 
BLLD 2002. 

^ Sac lenh 29/SL (ngay 12/3/1947) do Chii tich nudc 
ban hanh quy dinh nhung su giao dich vd viec lam 
cdng giua chu va cdng nhan. 
' Labour Law Laos (16/1/2007). 
" BLLD Lien bang Nga (2001); BLLD Phap (1973); 
BLLD Trung Qude (nam 1994). 
' Nghi dinh 44/2003/ND-CP ngay 9/5/2003 ciia Chi'nh 
phu quy dinh chi tiei va hudng dan thi hanh mgt so' 
didu cua BLLD \i HDLD. 
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Khi lham gia quan he lao ddng, NLD da 
rang budc minh vdi nhirng dieu kien duge 
ghi trong HDLD, ehiu sir quan ly eiia 
NSDLD. Tuy vay, trong nhirng didu kien, 
hoan Ciinh nhat dinh ndu NLD khdng the tidp 
tuc thue hien duge nhirng cam ket ban dau 
thi van ed the DPCDHDLD. Song, thuc te da 
Xiiy ra mgt sd trudng hgp NLD lam dung 
quydn nay mgt each tiiy tien de sir dung 
quyen DPCDHDLD nhu cd tinh chuyen ehd 
d thudng trii den noi khae (do quy dinh ciia 
Luat Cu trii vd hg khau thudng trii cd nhidu 
thdng thoang); xin gia'y xac nhan bd, me, vg, 
con bi dm tren 3 thang khdng dung su that. 
Cac quy dinh khdng neu rd eo quan nao xac 
nhan ndi dung nay? Y te cap xa, huyen hay 
tinh? Trudng hgp ngudi benh dieu tri tai nha 
thi chinh quyen dia phuong xac nhan dugc 
khdng? Tir dd, nhidu NLD da yeu cau chinh 
quyen cap xa xac nhan ludn day la trudng 
hgp "gia dinh cd hoan ciinh khd khan khdng 
the tie'p tuc thue hien HDLD" gay anh hudng 
Idn de'n kd hoach kinh doanh, lidn do siin 
xuat eua NSDLD. 

NLD dugc bau lam nhiem vu chuyen 
trach d eac co quan dan cir hoac duge bd 
nhiem giir chiire vu trong bd may nha nudc 
dugc quyen DPCDHDLD. Quy dinh nay 
nham muc dich diim bao eho NLD khi duge 
phan cdng nhiem vu mdi se ed thdi gian, 
dieu kien de hoan thanh cdng tac dugc giao. 
Nhung neu NLD dugc bau vao chiire danh 
giam ddc (tdng giam dde), phd giam dde 
(phd tdng giiim dde) hay ke' toan trudng cua 
doanh nghiep (DN) nha nudc thi hg la ddi 
tugng didu ehinh eua Phap lenh Can bd, 
cong chirc (nay la Luat Can bd, cdng chirc) 
nen hg cd quydn DPCDHDLD trude dd. Quy 
dinh ciia phap luat can bd sung trudng hgp 
nay vao diem d khoiin 1 Didu 37 BLLD. 

Ngoai ra, NLD cdn ed quydn DPCD 
HDLD trong trudng hgp la lao ddng nir ed 
thai phai nghi vice theo ehi dinh eiia thay 
thude; NLD bi dm dau, lai niin da dieu tri 
ihco quy dinh ciia BLLD. 

Khi NLD DPCDHDLD phiii man thu thdi 
han bao trude cho NSDLD bidt dd hg cd the 
sap xep bd tri ki lao dgng trong dcm vi, khdng 

gay xao trdn nhan su anh hudng den boat 
dgng san xuat kinh doanh eiia doanh nghiep. 

Quy dinh vd thdi ban bao trude eua NLD 
khi DPCDHDLD d cac nude cd sir khac nhau 
tiiy dieu kien kinh te, xa hgi hoac theo quy 
dinh eiia nha lam luat, co quan hanh phap 
hoac CO quan tu phap. O Nga, NLD phai giri 
van ban it nhat 2 tuan trude khi DPCD 
HDLD^ Tiii Cdng hda Lien bang Dure, NLD 
DPCDHDLD vi ly do ea nhan, dm dau thi tda 
an se xem xet cu the timg trudng hgp de xac 
dinh la ed thda man thdi ban bao trudc hay 
khdng. BLLD Trung Qude quy dinh thdi ban 
nay la 30 ngay'. Cdn BLLD eiia Lao quy dinh 
phai thdng bao trudc it nhat 30 ngay ndu la 
edng viee dcm gian va 45 ngay ddi vdi cdng 
viee ddi hdi chuyen mdn ky thuat^ 

Dieu 37 BLLD Viet Nam quy dinh thdi 
ban bao trudc nay rat linh boat tir 3 ngay 
(khoan 2 diem a,b,c,g) den 30 ngay (diem d, 
d khoan 2), 45 ngay (khoan 3) va cd the tiiy 
thugc thdi h;in do thiiy thude ehi dinh ddi vdi 
lao ddng nir ed thai mudn DPCDHDLD 
(Dieu 112). Quy dinh nhieu thdi ban bao 
trudc khi NLD mudn DPCDHDLD lam cho 
viec iip dung hoac giiii quydt tranh chap ed 
lien quan phii'c tap hem. Theo lac giii, ehi nen 
quy dinh 02 mde thdi hiin cho HDLD dudi 
12 thang, tren 12 thang va 01 trudng hgp dac 
biet (lao ddng nir ed thai; dugc bau vao 
nhiem vu chuyen trach) se rd rang va thuan 
lgi cho viec ap dung. 

Ddi vdi HDLD khdng xac dinh thdi ban, 
NLD cd quyen DPCDHDLD khdng can neu 
ly do ma chi can bao trudc it nhat 45 ngay 
eho NSDLD^ Day la quy dinh nham biio ve 
NLD ed thdi gian lam viee lau nam tai DN, 
tranh sir rang budc NLD gan vdi DN sudt 
euge ddi lao dgng. NLD cd the tim kidm 
edng viee khac cd thu nhap eao hem, didu 
kien lam viec tdt hem ma van diim bao quydn 
lgi sau khi cham diii HDLD (hudng trg cap 

'• Labor code of the russian federation of 31 december 
2001 (Federal Law No. I97-FZ of 2001). 
' BLLD Trung Quoc (5/7/1994). 
" Labour Law Laos (16/1/2007). 
' Khoan 3 Dieu 37 BLLD. 
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thdi viee theo Didu 42, BLLD), ddi bdi 
thudng thiet hai do NSDLD gay ra (ndu cd). 
The nhung, trong thuc td ap dung phap luat, 
quy dinh nay thudng gay ra tranh chap va cd 
nhidu bat lgi cho NSDLD. Bdi \ i NLD dugc 
ky HDLD khdng xac dinh thdi han thudng la 
ddi tugng ed vi tri quan trgng trong DN, giir 
nhiem vu thiet ydu, nam viing mgi ke hoach, 
sd lieu trong kinh doanh, bi mat cdng nghe, 
danh sach ddi tac quan trong va tidm nang 
cua DN nen khi NLD DPCDHDLD cd thd 
gay rat nhidu tdn tha't eho DN. Thuc te' cho 
tha'y, nhirng NLD nay nghi viec hau nhu 
khdng thue hien bao trudc 45 ngay theo quy 
dinh. Sau dd NLD chuyen sang lam viec eho 
cac DN la ddi thu canh tranh eiia DN cu gay 
ra nhirng tdn tha't khdng ludng hdt ddi vdi 
DN trudc day. Tir nam 2006 trd vd trude, 
tuyet diii da sd eac vu an lao ddng do NLD 
khdi kien thi nay xuat hien ngay cang nhieu 
vu an do NSDLD khdi kien do bi NLD 
DPCDHDLD khdng bao trudc, khdng neu ly 
do, gay thiet hat Idn vd tai chinh, bi mat kinh 
doanh cho DN'". 

Vd van de dang ban, Didu thir 26, Sac 
lenh 29/SL (ngay 12/3/1947) cd quy dinh: 
Khi mgl edng nhan tu y bai khd udc mgt 
each quii lam de di lam vdi mgt chii khac thi 
ngudi chii mdi nay phiii lien ddi vdi ngudi 
edng nhan ay bdi thudng eho ngudi ehii cu 
trong 3 Irudng hgp sau day: 

- Khi xet dich la ngudi chii mdi cd can 
du vao su thdi viee; 

- Khi ngudi ehii mdi rii ngudi cdng nhan 
vd lam vdi minh, tuy da biet ngudi a'y duang 
cd khd udc lam vdi chit khac; 

- Khi ngudi chii mdi cu mugn ngudi 
cdng nhan mac dau bidt khe udc ciia ngudi 
nay vdi chii cu chua hdt han. 

Tuy nhien trong trudng hgp thu ba nay 
ngudi chii mdi khdng phiii ehiu trach nhiem, 
ndu ddi vdi khe udc khdng ed dinh ban, khi 
biet tin thi han bao trudc da qua. 

Nhu vay, ngay tir nhiing van ban dau tien 
dieu chinh quan he lao dgng ciia chinh the 
mdi da du lieu dugc trudng hgp NLD 

DPCDHDLD dd chuyen sang lam eho "chu 
mdi" do "chu mdi" Idi keo (thudng do NLD 
bidt nhieu bi mat kinh doanh ciia chii cii) thi 
phai bdi thudng thiet hai cho ehii cu. 

Tren the gidi, phap luat lao ddng cac 
nudc ddu quy dinh DPCDHDLD phiii cd ly 
do". BLLD nudc ta ciing can sira ddi theo 
hudng nay dd \\xa bao ve NLD lai vira dam 
bao lgi ieh hgp phap eua NSDLD nham bao 
dam sir hai hda giiia eac ehii the tham gia 
quan he lao ddng. 

Trudng hgp NLD DPCDHDLD thi phai 
bdi thudng ehi phi dao tao (neu cd) theo quy 
dinh ciia Chinh phii'^ Quy dinh nay ap dung 
eho ca trudng hgp NLD cham diit hgp ddng 
diing luat hay trai phap luat. 

Hien nay cac quy dinh vd DPCDHDLD 
dugc quy dinh trong nhidu didu luat eua 
BLLD nhu: Didu 17, Didu 37, Didu 38, Dieu 
85, Didu 111, Didu 112... Ciich ban hanh eac 
quy pham phap luat nay khdng ehi lam cho 
ngudi dgc, ngudi ap dung, NLD, NSDLD 
khd hieu ma ngay ea ea quan quan ly nha 
nudc vd lao ddng, tda an khi giiii quye't tranh 
chap ed lien quan de'n DPCDHDLD cung 
khd tra cii'u, van dung. 

Tdi dd nghi nen dua ciic quy dinh lien 
quan den DPCDHDLD vao mgt didu khoan 
de thuan lgi khi ap dung trong thuc td. 

2. Quyen don phuong ehaim diirt hgp 
ddng lao dgng eiia ngudi sir dung lao dgng 

Ben canh quy dinh bao ve NLD dugc tu y 
cha'm dirt quan he lao ddng thi phap luat lao 
ddng cae nude ddu xac dinh NSDLD cd 
quydn DPCDHDLD vdi nhirng ly do: NLD 
udng rugu trong gid lam viee, khdng hoan 
thanh nhiem vu dugc giao, khdng kiem tra y 
td, khdng diim biio siic klide, khi budc phai 
giiim sd lugng nhan vien trong doanh 
nghiep... '\ BLLD ciia Lao quy dinh: NLD 
thie'u ky nang chuyen mdn; khdng ddm bao 
sue khde eho edng viec; khdng hoan thanh 

'" Tai lieu Hgi nghi trien khai cdng tac nam 2008, ciia 
nganh tda an nhan dan. 

Nguyen Hiru Chi, Hgp ddng lao ddng trong co che 
thi trudng, Luan an Tien sT Luat. Ha Noi - 2002. 
"Khoan 3DiSu4I BLLD. 

Cac Dieu 76, 77, 78, 81 Bg luat Lao dgng cua Cong 
hda Lien bang Nga (2001). 
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nhiem vu duge giao... se bi DPCDHDLD". 
NLD Trung Qud'c cd the bi NSDLD 
DPCDHDLD ndu khdng dam bao trinh dg 
chuyen mdn trong thdi gian thir viee; vi pham 
nghiem trgng ky luat lao ddng hoac cac qui 
tac do nha tuydn dung dat ra; gay tdn that 
nghiem irgng vd vat chat do khdng hoan 
thanh nhiem vu quan trgng, tham gia boat 
dgng bat chinh; hoac NLD phai ehiu trach 
nhiem hinh su theo phap luat'l Trong Sac 
lenh 29/SL thi ddi vdi HDLD khdng xac dinh 
thdi hiin ("khdng h;in dinh") thi ehii (NSDLD) 
cd the DPCDHDLD bat eiir liic nao can eii vao 
dieu kien da dinh. 

Chung ta thay NSDLD mudn DPCD 
HDLD ddu phai can eiir vao nhirng ly do 
duge luat dinh. Quy dinh nay ban che 
NSDLD lam dung quydn td ehiie dieu hanh 
lao dgng ciia minh va su phu thude eiia NLD 
vd kinh te dd DPCDHDLD hang loat nham 
"cat Id" cho DN do phai tra luong, thudng, 
bao hiem xa hdi... trong didu kien ndn kinh 
te suy thoai hicn nay. 

Lual sira ddi, bd sung mgt sd dicu ciia 
BLLD nam 2002 quy dinh NSDLD duge 
quyen DPCDHDLD ddi vdi eac loai HDLD 
khi thda man dicu kien liii khoan 1, Dieu 38 
va van biin hudng dan thi hanh: 

NLD thudng xuyen khdng hoan thanh 
dinh mire lao ddng hoac nhiem vu dugc giao 
do yeu td chii quan va bi lap bien biin hoac 
nhae nhd bang van biin it nhat hai lan trong 
mgt thang, ma sau dd van khdng khac phuc. 
Mire do khdng hoan thanh edng viec dugc ghi 
ro trong hgp ddng lao ddng, ihoii udc lao dgng 
Kip the hoac ndi quy lao ddng eiia dcm vi'*'. 

NLD bi xir ly ky luiit sa thai theo quy 
dinh tai Didu 85 ciia BLLD. 

NLD dm dau keo dai ma khii nang lao 
dgng chua phuc hdi theo quy dinh tai diem c 
khoanl,Dieu38 BLLD. 

Do thien tai, hda hoan hoac nhirng ly do 
bill khii khang khac theo quy dinh ciia Chinh 

phii, ma ngudi sir dung lao dgng da tim mgi 
bien phap khac phuc nhung van budc phai 
thu hep san xuat, giiim chd lam viec. Ly do 
bat khii khang khac la trudng hgp do yeu eau 
ciia CO quan nha nude cd tham quydn tir cap 
tinh trd len, do dich hoa, do dich benh khdng 
the khae phuc dugc dan tdi viec phiii thay 
ddi, thu hep san xuat kinh doanh. 

NSDLD don phuong cham diit HDLD 
phai thuc hien viec trao ddi, nhat tri vdi Ban 
chap hanh Cdng doan co sd va hg phai bao 
cho NLD biet viec dcm phucmg nay theo quy 
dinh ciia phap luat" (Trir trudng hgp ngudi 
lao dgng bi ky luat sa thai quy dinh tiii Dieu 
85 B L L D ' nam 1994 va tai' Thdng tu 
21/LDTBXH-TT (ngay 12/10/1996) eua Bg 
Lao ddng, Thuong binh va Xa hdi hudng dan 
thuc hien mgt sd dieu ciia Nghi dinh 198/CP 
ciia Chinh phii vd HDLD, Nghi dinh sd 
33/2003/ND-CP (ngay 2/4/2003) eiia Chinh 
phu sira ddi, bd sung mgt sd dieu cua Nghi 
dinh 41/CP ngay 6/7/1995 eiia Chinh phii 
quy dinh ehi tiet va hudng dan thi hanh mgl 
sd dicu eiia BLLD vd ky luiit lao dgng va 
trach nhiem vat chat). 

Theo Dieu 155 khoiin 4 BLLD: NSDLD 
quydt dinh sa thiii, DPCDHDLD vdi ngudi la 
iiy vien Ban chap hanh Cdng doan co sd thi 
phiii cd sir thda thuan ciia Ban chap hanh 
Cdng doan co sd. Tren thuc td cac doanh 
nghiep sir dung quy dinh nay cdn tiiy tien vi 
van ban ehua chat ehe: phai cd su thda thuan 
ciia ca tap the ban chap hanh cdng doan co 
sd hay chi can mgl minh Chii tich cdng doan 
la dii. Phai quy dinh rd trudng hgp nay can 
ed sir nha't tri eiia tap the ban chap hanh edng 
doan CO sd bang van biin mdi chinh xac. 

Ngoai ra, Didu 85 BLLD cdn cd quy 
dinh viec "tidt Id bi mat cdng nghe, kinh 
doanh hoac ed hanh vi khae gay thiet hai 
nghiem trgng ve tai san, lgi ich ciia doanh 
nghiep". Chua cd van ban hudng dan cu the: 
the nao la bi mat edng nghe, hd so sd lieu 
nao la bi mat kinh doanh hoac "hanh vi 
khiie" gay thiet hai nghiem trgng cho tai san, 

'•* Diiu 29 Bg luai Lao ddng ciia Lao (16/01/2007). 
" Dieu 25 BLLD Trung Qude (5/7/1994). 
" Dieu 12 khoan 1 Nghi dinh 44/2003/ND-CP. 

'̂  Dieu 38 khoan 2, khoan 3 BLLD nam 1994 duac 
sira ddi bd sung nam 2002. 
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lgi ich doanh nghiep la gi. 
Tai Bao eao edng tae nganh tda an, trong 

nhidu nam lidn da neu bat cap nay - mgt ba't 
cap da gay ra khd khan trong viec giai quydt 
tranh chap lao ddng'^ Hoac trong diem b, 
khoan 1 Didu 85 BLLD quy dinh "tai pham 
trong thdi gian chua xda ky luat hoac bi xir 
ly ky luat each chiie ma tai pham". Quy dinh 
"tai pham" ehua duge giai thich la tai pham 
Idi trudc dd hay vi pham ky luat khac duge 
quy dinh trong hgp ddng lao dgng, thda ude 
lao ddng tap the, ndi quy ea quan, vi pham 
phap luat... 

Trudng hgp td ehiic, DN het ban giay 
phdp dang ky kinh doanh, bi giai the, bi 
tuyen bd pha san hoac bi eo quan nha nudc 
ed tham quydn riit giay phep dang ky kinh 
doanh thi NSDLD khdng cdn nhu cau sii 
dung lao ddng nen ho duac quyen DPCD 
HDLD. Didu 17 khoan 1 BLLD quy dinh 
NSDLD duge quydn eho NLD thdi viee neu 
dom vi thay ddi co eau hoac edng nghe ma 
phai sap xep lai lao dgng. O day, NSDLD 
DPCDHDLD nhung NLD dugc coi la mat 
viec lam khdng do Idi ciia hg. Vi vay phap 
luat quy dinh NSDLD phai dao tao lai NLD 
de tie'p tue sir dung vao nhiing chd lam viee 
mdi, ndu cho thdi viec thi mire trg cap cao 
horn so vdi nhiing trudng hgp khac (cur mdi 
nam lam viec tra 1 thang luong nhung tha'p 
nha't cung bang 2 thang luomg - Didu 17 
khoan 1) cdn NSDLD DPCDHDLD thi trg 
cap thdi viee, cir mdi nam lam viee la 1/2 
thang luong va phu cap luong (neu cd) -
Didu 42 khocin 1. 

Ndu cd DN phai tam ngirng boat ddng vi 
ly do boat dgng san xuat kinh doanh khdng 
hieu qua thi NSDLD ed duoc quydn 
DPCDHDLD ddi vdi NLD khdng?'Va ngugc 
lai NLD cd dugc quyen DPCDHDLD trong 
trudng hgp tren? Luat can quy dinh them ngi 
dung nay trong diem d khoan 1 Didu 38. 

Mgt van dd niia dat ra, hien nay phap 
luat ehi quy dinh ky luat lao ddng bang hinh 
thiie sa thai phai bang van ban. Tai nhieu DN 

khi NSDLD DPCDHDLD nhung chi noi 
mieng'^ ed y khdng eho NLD tiep xiic, 
khdng eho vao DN. Khi NLD khdi kien vi bi 
DPCDHDLD thi khdng ed van ban de ehung 
minh ve viee nay. Tda an nhidu dia phuang 
dua ra kdt luan khae nhau. 

Cd quan diem cho rang, khdng cd van 
ban vd viec cha'm diit HDLD do dd khdng co 
ca sd ket luan NSDLD da DPCDHDLD. 

Quan diem khac cho rang, dii khdng cd 
van ban ve viec DPCDHDLD nhung neu 
NSDLD thita nhan da DPCDHDLD hoac 
NLD cd bang chung vd viec hg khdng dugc 
cho vao nai lam viec, khdng hudng lucmg thi 
cd ca sd xac dinh NSDLD da DPCDHDLD. 
Tac gia cho rang day la each giai thich luat 
phu hgp cae quy pham phap luat lao dgng 
khac va dam biio ehiic nang didu chinh phap 
luat ddi vdi DPCDHDLD trong thuc tidn. 

Nhu vay, viec DPCDHDLD cua ca 
NLD, NSDLD chi dugc coi la hgp phap khi 
dap iing diing: cdn cif dan phitang chdm dift 
HDLD, thdi han bdo trtfdc vd thii tuc 
DPCDHDLD. 

Nguyen tac bao ve ngudi lao ddng the 
hien rat rd trong ndi dung phap luat lao dgng 
Viet Nam, ben canh quydn duge dan phucmg 
cha'm diit hgp ddng lao ddng cua ngudi sir 
dung lao dgng thi luat ciing quy dinh nhirng 
trudng hgp ngudi sir dung lao ddng khdng 
dugc dcm phucmg cha'm durt hgp ddng lao 
ddng vdi ngudi lao ddng khi: 

- Ngudi lao dgng dm dau hoac bi tai nan 
lao ddng, benh nghe nghiep dang dieu tri, 
dieu dudng theo quydt dinh ciia thdy thude 
(trif trudng hgp quy dinh tgi diem c vd diem 
d khoan 1 Dieu 38 ciia BLLD); 

- Ngudi lao dgng dang nghi hdng ndm, 
nghi ve viec rieng vd nhifng trudng hgp nghi 
khdc dugc ngudi sif dung lao dgng cho phep; 

- Ngudi lao dgng la ml dang cd thai, 
nghi thai sdn, niidi con nhd dudi 12 thdng 
(trif trudng hgp ca quan, doanh nghiep, to 
chifc chdm dift hogt ddng)^^. 

(Xem tiep trang 71) 

Bao cao tdng kei nganh tda an nam 2005, 2006, 
2007,2008. 

Didu 38 khoan 3 BLLD. 
' Dieu 39, Bg luSt Lao dgng. 
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thude thlm quydn ban hanh hudng din cua 
Chinh phii. Vdi tinh chat va ngi dung ciia d c 
quy dinh tren, viec ban hanh mdt Nghi dinh 
cua Chinh phu hudng ddn ve tiep can 
ngudn gen vd chia se lgi ich II phii hgp va 
eln thidt. Mac dii, chua xlc dinh dugc ea 
quan nha nude nao cd thlm quyen trong viee 
tiep nhan dang ky va d p phep tiep can 
ngudn gen nhu tren da phan tich, nhung hien 
tai Cue Bio tdn da dang sinh hgc, Tdng cue 
Mdi irudng, Bg Tai nguyen va Mdi trudng 
dugc dy tinh ehi dinh dd xay dyng dy thao 

^lEP CAN NGUON GEN VA ... 

Nghi dinh tren. Cdn rat nhidu nhirng khd 
khan, thich thire dd xly dyng Nghi dinh tren 
vl de Nghi dinh dd di vao euge sdng, phll 
huy hieu qui didu chinh, song y nghla ciia 
Nghi dinh vd tidp can ngudn gen va chia se 
lgi ieh hdt sure to Idn d dudi gde do thiie dly 
kinh te' phIt trien, hd trg cdng tic xda ddi 
giam ngheo, nang cao ddi sdng eiia edng 
ddng, ngudi din duge giao hoac ed lien quan 
de'n quan ly ngudn gen, gdp phln quan trgng 
vIo bao tdn da dang sinh hgc ndi chung va 
ngudn tii nguyen di truydn ndi rieng. 

(Tiep theo trang 38 - Bdo mat thdng tin ...) 

phai dac biet quan tam. Bdi vi, nhu da neu 
tren, sd ngudi dugc phep tie'p can thdng tin 
mat la rat nhidu; d e loai thdng tin duge yeu 
elu bao mat duge liet ke rat da dang, chi tiet 
tirng loai din ddn thdng lin cang dd bi tiet 16 
ra ngoai; thii tuc bao mat thdng lin ciing quy 
dinh rat cu the vd thdi gian va d e b thii'e nop 
thdng tin mat... 

Vi the, de bao dam duge quyen lgi eiia 
minh, cac doanh nghiep d n chii ddng xlc 
dinh nhirng thdng tin nIo cd thd dugc bao 
mat theo quy dinh ciia phap lull Hoa Ky vl 
d n thiet phai bao mat de tir dd thye hien 

cho kip thdi gian va diing quy dinh; cdn 
thdng tin nIo khdng eln bio mat thi dua vao 
danh sach thdng tin phd bidn. 

Mat khae, ele co quan nha nude thye td 
vira qua da td chire rlt nhieu euge hdi ihio vd 
chdng bin phi gil, nhung eung ehi khai quit 
va gidi thieu vd thii luc didu tra chir chua di 
sau vao van dd, thii luc eiia bao mat thdng 
tin. Vi the, ca quan quan ly can phai giiip 
doanh nghiep hieu sau hem ve vai trd ciia d e 
thdng tin mat, nham bao ve cho quydn lgi 
ciia d c doanh nghiep ndi rieng ciing nhu eiia 
nen kinh td Viet Nam ndi chung. 

(Tiep theo trang 50 - Ve quyen don phuong...) 

Trong quan he lao ddng, nguyen tic ty 
nguyen, ty do, ciing ed Igi ihudng duge ele 
ben sir dung. Mac dii trude dd d c ben sir 
dung quyen DPCDHDLD theo luat dinh, 
nhung neu hg thay mudn tiep tuc duy tri mdi 
quan he lao ddng giua d e ben thi mdi ben 
vln cd the tir bd viec DPCDHDLD trude khi 
het thai h;in bao trude"'. Quy dinh nay xiia 
bao ve duge quyen chii ddng ciia ele ben 

trong quan he lao ddng, tidp tuc thye hien 
nhung cam ket trude dd, vira llnh manh hda 
bat ddng trudc dd. Theo khuydn d o ciia ILO, 
lull lao ddng d e nude eln ed nhidu quy dinh 
nhlm bio ve quydn DPCDHDLD eiia d c ehii 
the nhu "mdt quydn ty do ea ban" nhung 
cung tao didu kien de d c ben ndi lai mdi 
quan he lao ddng blng viee ngimg thuc hien 
thdng bio DPCDHDLD vdi ben kia". 

'̂Didu 40, BLLD 
"Xem Vahicos (N) - R.C.A.D.I, I968/I, p.3I9; Merle (M), A.F.D.I, 1959, tr. 414 - 415. 
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