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D i tao thuan Igi trong hoat ddng kinh 
doanh ciia minh, nhieu doanh 

nghiep dac biet la cac doanh nghiep cd so 
lugng khaeh hang Idn da lua chgn giai phap 
chung la dua ra cac quy dinh, hgp ddng miu, 
dieu kien ban hang (sau day ggi tat la "dieu 
kien thuong mai chung") ap dung cho tat ca 
khaeh hang ciia minh. Viec ap dung cac dieu 
kien thuang mai chung se gdp phan tiei kiem 
chi phi, tang Igi nhuan, giam thdi gian va 
cdng siic trong dam phan va thoa thuan, dieu 
chinh hanh vi ngudi tieu diing tren dien rdng 
va thuc hien phdng ve chit ddng. 

Tuy nhien, xet ve logic, viec ap dung 
dieu kien thuong mai chung de dan de'n viec 
han che quyen tu do thda thuan eua ben 
khaeh hang bdi dieu kien thuong mai chung 
va quyen tu do khe' udc la hai xu hudng 
dudng nhu dd'i ngugc nhau.Vay van de dat ra 
la phai cd mdt co che kiem soat chat che 
dieu kien thuong mai chung, ngan chan, han 
che tinh trang lam dung dieu kien thuong 
mai chung de true Igi hoac lam dung vi the 
dgc quyen, thdng ITnh thi trudng nham ap dat 
nhirng "luat chai» bai binh dang. 

Bai viei nay ly giai ve su cSn thiet kie'm 
soat dieu kien thuong mai chung nham dam 
bao quyen tu do khe' udc va ndi dung chii 
ye'u ciia dieu chinh phap luat ddi vdi dieu 
kien thuong mai chung. 

1. Quan niem ve dieu kien thuong mai 
chung 

Cac dieu kien thuong mai chung la san 
pham ciia cudc each mang cdng nghiep dien 
ra tir the ky XIX. Xuai phat til tinh lap di lap 
lai eiia cae giao dich ciing loai, y tudng ve 
tieu chuan hda trong san xuat va cung u:ng, 
nham tang Igi nhuan va giam chi phi giao 

ThS, Luat hoc, Giang vien Trudng Cao dang Kinh te 
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dich, ddng thdi phan chia riii ro va han che' 
trach nhiem, dieu kien thuong mai chung ra 
ddi nhu mdt ddi hdi ta't yeu cita mdt nen kinh 
te phat trie'n. Su xuat hien cua didu kien 
thuong mai chung ngay cang phd bien trong 
hgp ddng, dac biet trong eac hgp ddng bao 
hie'm, ngan hang... Dieu nay khdng chi dem 
de'n su thuan tien trong giao dich, mua ban 
hang hda, cung u:ng dich vu ma cdn gdp 
phan thiei lap cae quy tac ban hang thd'ng 
nha't trong cac hiep hdi nghe nghiep. Thdng 
qua cac dieu kien thuOng mai chung eua mdt 
doanh nghiep, chung ta ed the nhan dinh ve 
phuong cham va tham chi ca thu thuat kinh 
doanh ciia doanh nghiep dd. Ndi each khac, 
dieu kien thuang mai chung gdp phan the 
hien "cai tdi", tao nen ban sac, uy tin cua 
doanh nghiep. Hon the' nila, thdng qua dieu 
kien thuang mai chung, phap luat hgp ddng 
se dugc cu the hda trong cac chiing loai giao 
dich cu the, tir dd hinh thanh nhidu chiing 
loai hgp ddng cu the' ma nha lam luat ehua 
he biei de'n. Ddng thdi, cac didu kien thuang 
mai chung cd kha nang ngan ngira nhung riii 
ro tit nhan thirc ciia cac ben trong giai thich 
hgp ddng, dac biet trong trudng hgp khaeh 
hang la ngudi tieu dung vdn ra't khac nhau ve 
trinh do, hieu biet va van hda. 

Nhu vay, viec sir dung dieu kien thuang 
mai chung dem lai nhieu tien leh va ed y 
nghTa tren nhieu phuong dien khac nhau. 
Trong khi dd, d Viet Nam, su didu chinh 
phap luat ve van de nay cdn rat so sai va md 
nhat. Cd the' ke tdi Dieu 407 Bd luat Dan sit 
nam 2005 ve hgp ddng dan su theo mau. 
Theo dd; 

" 1 . Hgp ddng theo mlu la hgp ddng gdm 
nhung dieu khoan do mdt ben dua ra theo 
mSu de ben kia tra Idi trong mdt thdi gian hgp 
ly; neu ben duge de nghi tra Idi cha'p nhan thi 
coi nhu chap nhan toan bd ndi dung hgp ddng 
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theo mau ma bdn dd nghi da dua ra. 

2. Trong trudng hgp hgp ddng theo mSu 
cd dieu khoan khdng rd rang thi ben dua ra 
hgp ddng theo mlu phai chiu bat Igi khi giai 
thich dieu khoan dd. 

3. Trong trudng hgp hgp ddng theo miu 
cd dieu khoan mien trach nhiem ciia ben dua 
ra hgp ddng theo miu, tang trach nhiem hoac 
loai bd quydn Igi chinh dang eua ben kia thi 
dieu khoan nay khdng cd hieu luc, trir trudng 
hgp ed thda thuan khac". 

Phap lenh Bao ve quydn Igi ngudi tieu 
diing nam 1999 va Nghi dinh 69/2001 ngay 
2/10/2001 ve viec hudng din thi hanh Phap 
lenh Bao ve quyen Igi ngudi tieu diing (Dieu 
5) cd quy dinh; "Td chile, ca nhan san xuat 
kinh doanh khdng dugc dua ra cac quy tac 
trai phap luat va ep budc ngudi tieu dung 
trong cam kei, trong cac quy ude ban hang, 
quy ude phue vu..."'. Nhu vay, vdi cae quy 
dinh nhu da liet ke d tren chua du co sd cho 
viec hinh thanh mdt co che kiem soat va thuc 
thi dieu kien thuong mai chung. Mdt co che' 
nhu the can cd cac quy dinh cu the vd khai 
niem, dd'i tugng, pham vi, didu kien cd hieu 
luc, dang ky cdng khai dieu kien thuang mai 
chung, thii tuc giam sat, hau qua phap ly eua 
cac hoat ddng td tung va dac biet la tham quydn 
va trinh tu td tung tai tda an. 

2. Mgt sd vi pham quyen tu do khe 
Udc lien quan de'n dieu kien thuong mai 
chung 

Tren thuc te, cac thuong nhan khi xay 
dung cae dieu khoan thuang mai chung 
thudng ed xu hudng uu tien bao ve Igi I'ch 
cila minh vdi tu each la nha cung cap nen 
thudng dat khaeh hang d vi tri thap hon, din 
de'n tinh trang quyen tu do ciia khaeh hang bi 
xam pham. Tham chi, nhidu trudng hgp, cac 

' Gan day nhai, thuat ngir "dieu kien thuang mai 
chung" da duac de cap chinh thuc trong Du thao Luat 
Bao ve ngudi tieu dimg. Theo dd, dieu kien thuong 
mai chung duac hieu "la nhirng quy dinh, quy tac ban 
hang, cung irng dich vu ciia thuang nhan ap dung ddi 
vdi khaeh hang khi mua, sit diing hang hda, dich vu 
khdng duoc the hien cu the trong hgp ddng" (Dieu 3, 
Du thao Luat Bao ve ngudi tieu diing). 

thuong nhan cdn tun each han che tinh tiiy 
nghi ciia cac quy tdc, chen ep khaeh hang, 
ddn hg vao tinh the khd lua chgn, han che 
hay vi pham nguyen tac tu do khe' udc trong 
giao dich. Hoac khdng it cac trudng hgp, 
thuong nhan cd tinh diing eac thii thuat phap 
ly de phan chia riii ro phap ly va Igi ich mdt 
each khdng cdng bang, gay bai Igi cho khaeh 
hang, ngudi tieu diing. Xet dudi giac do 
quyen tu do khe' udc, cae hanh vi neu tren 
deu it nhieu xam pham tdi nguyen tac tu do 
khe ude - tu do thda thuan ve nhung dieu gi 
minh mong mudn ma phap luat khdng cam. 
Tren thuc te, khi ky kei hgp ddng, ban than 
ngudi tieu diing, khaeh hang ciing It y thirc 
ve dieu kien thuang mai chung, thudng mac 
nhien chap nhan nhirng quy dinh, quy tac 
ban hang ciia thuong nhan dudi dang ky kei 
vao hgp ddng mau, dan chieu cac bang niem 
yei hoac cac dieu khoan cila hgp ddng lixang 
ma khdng biei den viec thda thuan lai (bao 
luu) didu khoan chua rd hoac bai Igi cho ban 
than. Va thdng thudng, dia vi giira eac ben 
thudng bai can xu'ng, ngudi tieu diing nhieu 
khi phai chiu thiet thdi bdi nhirng chi dan 
gay nham lan, bdi hinh thiie the hien hgp 
ddng ehua phii hgp, ngdn tir va each didn dat 
khdng rd rang hoac tham chi bdi nhung 
chieu thirc va thii doan ed y eua thuang nhan 
nham true Igi tir ngudi tieu diing. Cd the ke 
ra mdt sd dang hanh vi vi pham phd bien 
quydn tu do eiia khaeh hang lien quan den 
didu kien thuong mai chung nhu sau^: 

Tint nhat, dieu kien thuong mgi chung cd 
nhifng quy dinh nhdm han che', loai bo quyen 
ciia khaeh hdng. Vi du, ed nhung co sd kinh 
doanh hang hda, dich vu da dua ra cac dieu 
kien thuong mai chung dudi dang dan chieu 
tdi bang niem yet nhu: "Hang da mua rdi 
mien tra lai", bai ke hang hda cd khuyei tat, 
hu hdng gi. Rd rang day la nhung didu khoan 
hei site bai Igi cho khaeh hang trong khi theo 
eac quy dinh ciia phap luat, hg hoan toan cd 

' Van Thanh (2009), Thuc tien thue hien dieu kien 
thuang mai chung va nhirng van de dat ra de bao ve 
ngudi tieu diing, Xa luan. 
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quyen thuc hien viec khieu nai, ddi hang khi 
hang ed khuyet tat, hu hdng. 

Thi( hai, dieu kien thuong mgi cd quy 
dinh nhdm budc khaeh hdng phdi gdnh chiu 
nhung rid ro bd't hgp ly. Cac quy dinh nay 
thudng budc khaeh hang phai chiu nhilng riii 
ro ma le ra hg khdng phai chiu theo quy dinh 
cia phap luat, ddng thdi loai trir trach nhiem 
cua thuong nhan ban hang hda, cung ca'p 
dich vu phai chiu. Vi du, trong cac hgp ddng 
dien, nude, ngudi tieu dung phai chi tra ca 
phan dien, nude thai thoat tren dudng van 
chuyen. 

Thic ba, cdc dieu kien thuong mgi cluing 
voi nhilng thuat ngi? chuyen mdn khd hieu, 
each trinh bdy khdng phii hgp gay cdn trd 
cho khaeh hdng trong qua trinh giao ket vd 
thuc hien giao dich. Trong nhidu trudng hgp 
khaeh hang, dac biet la ngudi tieu diing vdi 
su han che ve trinh do, nhan thirc, khdng the 
hieu dugc cae thuat ngil chuyen mdn eua cac 
didu kien thuong mai ma thuang nhan dua 
ra. Do vay, hg khdng hoan toan nhan thilc 
dugc ban chai ciia cac didu khoan, didu kien 
dd. Vl vay, khi xay ra tranh chap, phan thiet 
thudng thudc ve ngudi tieu diing. Nhidu 
ngudi khi dgc cae hgp ddng nhu hgp ddng 
bao hiem, hgp ddng tin dung, hgp ddng xay 
dung, hgp ddng mua ban can hd,... khdng 
the nao hieu dugc nhirng tir ngit quy dinh 
trong hgp ddng dd va do vay, trong nhidu 
trudng hgp ngudi tieu diing danh "nham mat 
ky" ma ed the bi cai bly bdi nhiing chi tiet 
rai nhd. Duong nhien, eac thuat ngCr chuyen 
mdn nhidu khi rat khd de didn ta duge mdt 
each thdng dung de ai ciing hieu dugc nhung 
cung khdng it trudng hgp thuong nhan cd 
tinh dua ra nhirng thuat ngir dd nham "che 
mat" ngudi tieu diing. Rd rang ngudi tieu 
dung can het siic eta trgng khi giao ket 
nhirng didu kien thuong mai nhu vay. 

Thu tu, thugng nhan cd'tinh cdn trd viec 
tiep can dieu kien thugng mgi chung bang 
viec dua ra cac didu kien nay dudi nhilng 
hinh thirc khdng thuan tien cho khaeh hang 
hay ndi mdt each khac, didu kien thuong mai 

chung dugc trinh bay dudi hinh thu'c het siic 
phiic tap. Vi du; Phan trinh bay ve quydn Igi 
eua khaeh hang khi giao ket hgp ddng thi 
dugc trinh bay rat rd rang, chir in to, dung 
lugng Idn, trong khi phan dieu kien di dugc 
hudng quyen Igi dd thi lai in chii rat be, dung 
lugng nhd khien nhidu khaeh hang khdng de 
y. De'n khi khaeh hang da tudng chdc duge 
hudng quydn Igi (tning thudng) mdi "nga 
ngira" ra rang cdn rat nhidu didu kien kem 
theo. Nhidu ngudi phan nan khi hg phai ky 
ket cac hgp ddng theo miu ma trong dd ca 
chir ciing nhu each trinh bay rat khd dgc. Cac 
hgp ddng loai nay thudng la rai dai, ed khi len 
de'n ea chuc trang, do vay trong nhidu trudng 
hgp khdng the dgc het hgp ddng hoae khdng 
du "kien nhin" dd dgc het hgp ddng vi hgp 
ddng can phai duge ky ngay. Trong trudng 
hgp nay rd rang khaeh hang cd nguy co chiu 
riii ro rat Idn neu ed tranh chap phat sinh. 

3. Dieu chinh phap luat ddi vdi dieu 
kien thuomg mai chung 

De dam bao quydn Igi khaeh hang, dac 
biet la ngudi tieu diing va xa hon nira la dam 
bao quydn Igi ciia chinh cae thuong nhan, eac 
nha cung cap, phap luat Viet Nam can thiet 
phai thiet lap mdt eo che kiem soat didu kien 
thuong mai chung vdi cac quy dinh chat che, 
ddng bd. Trong qua trinh xay dung co che 
nay, chiing ta cd the tham khao kinh nghiem 
cua mdt so nude. Chang han, Luat vd eac dieu 
kien thuong mai chung nam 1976 eua Cdng 
hda lien bang Diic, siia ddi nam 1996 da cd 
cac quy dinh tuong dd'i chat che va cu the ve 
dieu kien thuang mai chung nhu sau; 

- Dinh nghTa didu kien thuang mai chung; 

- Didu kien hinh thanh va kha nang trd 
thanh ndi dung hgp ddng cua cac didu kien 
thuong mai chung; 

- Cac nguyen tie ap dung dieu kien 
thuong mai chung. 

Trong phin thii tuc, Luat nay cung cd 
quy dinh vd vai trd va tham quyen cua cac 
hdi nghd nghiep, Phdng cdng nghiep va 
thuang mai trong qua trinh td tung tai tda an 
lien quan den dieu kien thuang mai chung; 
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giam sat ciia cdng quydn lien quan den dieu 
kien thuong mai chung, dang ky dieu kien 
thuong mai chung... Viec quy dinh cu the, 
chi tiei ve didu kien thuong mai chung nhu 
tren se han che dugc tinh trang lam dung 
dieu kien thuong mai chung de true Igi. 
Luat Bao ve ngudi tieu diing Malaixia nam 
1999 da cd nhiing quy dinh cu the de tranh 
cho ngudi tieu diing khdng bi "nga ngira" 
trudc nhu:ng "Idi dd nghi midn phi". Cu the, 
khi mdt ngudi ap dat didu kien cho Idi dd 
nghi ciia minh, anh ta se phai md ta rd rang 
didu kien va "bao dam ring dung lugng cho 
viec md ta didu kien phai it nha't bang mdt 
nila dung lugng danh cho viec didn ta "midn 
phi" hoac "Idi dd nghi mien phi". Dieu nay 
se giiip khaeh hang cd su "luu tam" cin thiei 
ve cac dieu kien de duge hudng "midn phi". 

Luat Bao ve ngudi tieu diing Dai Loan 
(Dieu 11) quy dinh; Khi doanh nghiep kinh 
doanh cd y dinh dua ra mdt hgp ddng theo 
mSu thi phai de mdt thdi gian it nhat la 30 
ngay de ngudi tieu dimg xem xet lai ndi 
dung eila tat ea cac dieu khoan va dieu kien, 
neu eac didu khoan va didu kien trong hgp 
ddng theo miu dugc hieu theo nhidu nghTa 
thi phai giai thi'ch tren co sd ed Igi cho ngudi 
tieu diing. Luat cung quy dinh neu dieu 
khoan ciia hgp ddng khdng cdng bang ddi 
vdi ngudi tidu diing thi bi coi la vd hieu. 

O Viet Nam, tir nhidu nam nay, dieu 
kien thuang mai chung da duge sir dung rdng 
khip trong cac quan he hgp ddng, tuy nhien, 
nhu tren da phan tieh, quydn tu do khe' ude 
eua khaeh hang (dac biet la ngudi tieu diing) 
lai bi han ehe. Trong khi dd, eac quy dinh 

phap luat ve van dd nay cdn rai so sai va md 
nhat. Do vay, van dd dat ra la phai thiei lap 
eo che kiem soat didu kien thuong mai 
chung nham dam bao quydn tu do khe udc. 

Theo PGS.TS Nguydn Nhu Phat viec xay 
dung phap luat vd didu kien thuong mai 
chung can theo cac ndi dung sau''; 

- Xac dinh yeu ciu va didu kien cdng 
nhan su hgp phap cua cae dieu kien thuong 
mai chung; 

- Xac dinh tham quydn va thii tuc giam 
sat tinh hgp phap ciia cac didu kien thuong 
mai chung; 

- Quy dinh kha nang td tung va hau qua 
phap ly eua nhilng hanh vi lien quan den 
viec ban hanh va ap dung didu kien thuang 
mai chung. 

Mat khac, tir gdc do ngudi tieu dung, 
chiing ta cin quan tam den hoat ddng tuyen 
truydn, phd bien tri thire nhim. nang cao 
nhan thirc va tinh cin trgng ciia ngudi lieu 
diing khi tham gia vao mdt quan he hgp 
ddng. Tir gdc do cac thuong nhan, cac nha 
cung cip, chiing ta can danh thiie tinh thin 
hiep hdi, dao diie nghd nghiep ciia eic 
thuong nhan chan chinh. Cd nhu vay, chiing 
ta mdi ed thd tien tdi mgt nen kinh te hien 
dai, phat tridn va giau tinh nhan van. 

Tdm lai, tir thuc tidn thuc hien didu 
kien thuong mai chung d Viet Nam da phat 
sinh mdt nhu cau la phai kiem soat didu 
kien thuong mai chung nham bao dam 
quydn Igi khaeh hang, bao dam nguyen tie 
tu do khe' ude. 

' PGS. TS.Nguyen Nhu Phat, Dieu kien thuang mai chung va nguyen tic tu do khe udc, Tap chi Nha nude va 
Phap luat, sd 3/2003. 
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