
KHAI QUAT VE PHAN LOAI HOP DONG VA 
KHAO SAT Y NGHIA CUA PHAN LOAI HOP DONG 

QUA M O T CACH PHAN LOAI CU THE 

1. Khai quat ve phan loai hgp dong 
Mae dii eac hgp dong cd the rat khac 

nhau do dugc tao nen bdi y chi cua cae ben, 
nhung ngudi ta ed the xep chiing trong 
nhung phan loai nhat dinh de ap dat cho 
chung nhung qui che phap ly khac nhau do 
tinh cha't ciia chiing ddi hdi. Cae Bd luat Dan 
su thudng dua ra eac each phan loai hgp 
ddng. Nhung khdng phai tai ea cac Bd luat 
Dan su deu cd cac qui dinh ve phan loai hgp 
dong. Cach phan loai hgp ddng cd su khac 
nhau giira cac Bd luat cd le do nhu cau va 
each thilc tie'p can khac nhau. Va'n de phan 
loai trong cac Bd luat cdn khac vdi phan loai 
trong hge thuat tren hai phuang dien: thii 
nhat, phan loai trong cac Bd luat thudng 
khdng day du, chi tap trung vao mdt vai phan 
loai theo su lua chgn eiia nha lam luat, va 
each phan loai dd da trai qua nhieu thir 
nghiem; thii hai, phan loai trong cae Bd luat 
thudng luge bd phan nao sir ly giai hge thuat 
ra khdi each phan loai. Tuy nhien hien nay d 
Viet Nam, nhieu ngudi theo trudng phai thuc 
chu;ng phap ly cue doan cho rang each phan 
loai hgp ddng trong Bd luat Dan su 2005 la 
chuan xac, diing dan va khoa hge nhat. 
Thdng thudng phan loai hgp ddng trong eac 
dao luat duge chii y nhieu nhai d bat ky qud'c 
gia nao va phai ap dung trong thuc tien tu 
phap, bdi d cac dao luat dd da cd cae qui che 
cu the cho cae phan loai dd hoac chi it cung 
ed cac nguyen tac de giai quyei chung ddi 
vdi tirng phan loai. Nhung mgi ngudi deu 
hie'u rang nha lam luat khdng the nghi thay 
cho tai ea va khdng the budc cudc sdng phai 
di theo hudng khac vdi xu the phat trien ciia 
nd. Va can cd nhan thilc rang, nguon cua 
Luat Dan sy ed nhieu loai, khdng chi la van 

Ngo Huy Cuffng* 

ban qui pham phap luat, ma trong dd tap 
quan va hge thuyei phap ly ddng vai trd ra't 
quan trgng. Vay cac each thilc phan loai theo 
tap quan, theo hge thuat can phai dugc quan 
tam mdt each thich dang mdi bao dam cho 
viec giai quyei thich dang cae tranh chap 
phat sinh trong ddi sdng xa hdi vdn dT rat 
phiic tap, sdi ddng va ludn nay nd them 
nhiing van de khac la. Qua dung khi Trudng 
Dai hge Luat Ha Ndi danh gia: 

"Trong Bd luat Dan su (ELDS), Dieu 
406 cd dinh nghTa mdt sd hgp ddng co ban. 
Tuy nhien, trong thuc tien cd rat nhieu loai 
hgp ddng, ta cd the dua vao cac can eii khac 
nhau de phan biet cac loai hgp ddng"'. 

O day can luu y them rang, trong ddi 
sdng thuc tien, ngudi ta cdn dua ra nhieu 
each thiie phan loai hgp ddng khac nhau do 
ddi hdi ciia viec quan tri hgp ddng. Chang 
han de thi hanh nghTa vu ciia minh theo Dao 
luat ve An toan va siie khoe nghe nghiep 
nam 2000 (NSW), trudng Dai hge 
Wollongong cam kei cung cap noi lam viec 
an toan va site khoe cho nhan vien, sinh vien 
va khaeh den tham, do dd, nham quan tri hgp 
ddng cho muc dich ndi tren, da phan loai hgp 
ddng (ky kei vdi cac ddi tac) thanh cae loai 
nhu sau: (1) Nhirng loai hgp ddng Idn nhu 
hgp ddng xay dung; hgp ddng bao dudng sira 
chira; lam viec trong nhung khu vuc han che'; 
lam viec tai nhiing noi cd do cao hon 02 met; 
lam cdng viec pha dd; lam viec cd tiep xiic 
vdi ami-ang; lam viec lien quan tdi gas, dien; 
lam viec ed sir dung cac chai nguy hiem; lam 
viec dao bdi, khai quat; cdng viec cd su dung 
nha Ihau phu; va (2) Nhilng hgp ddng nhd 
lien quan tdi cdng viec cd mirc do riii ro thap 

' TS. Luat hoc, Khoa Luat, Dai hoc Quoc gia Ha Noi. 

' Trucrng Dai hoc Luat Ha Noi, Guw irinli Ludl Dan 
su Viet Nam - Tap 2, Nxb. Cong an nhan dan. Ha 
Noi, 2007, tr. lOL 
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ddi vdi an toan va sire khoe ciia con ngudi^ 
Vay cd the ndi, viec phan loai hgp ddng 

tuy thuge vao muc dich hge thuat, xay dung 
phap luat hoac thue tien phap ly hay kinh 
doanh. Tuy nhien, d day thien ve trinh bay 
van de phan loai hgp ddng nham muc dich 
hge thuat, xay dung phap luat va thue tien 
tu phap. 

Viec phan loai ve mat hge thuat thudng cd 
nhung can eii sau: (1) Can eu: vao hinh thilc, 
ngudi ta chia hgp ddng thanh hgp ddng ung 
thuan, hgp ddng trgng hinh thirc, hgp ddng 
thuc te; (2) Can cii vao ndi dung ciia hgp 
ddng, ngudi ta chia hgp ddng thanh hgp ddng 
thuong lugng va hgp ddng gia nhap, hgp ddng 
ea nhan va hgp ddng cdng ddng; (3) Can eu' 
vao mdi quan he giira cae ben trong hgp ddng, 
ngudi ta chia hgp ddng thanh hgp ddng don vu 
va hgp ddng song vu, hgp ddng cd den bii va 
hgp ddng khdng cd den bii, hgp ddng chae 
chan va hgp ddng may rii, hgp ddng tire thi va 
hgp ddng keo dai; (4) Can cir vao viec giai 
thich hgp ddng, ngudi ta chia hgp ddng thanh 
hgp ddng huu danh va hgp ddng vd danh... 
Ngoai ra, ngudi ta cdn ed nhieu can eu khac 
de phan loai. Nhung each thLi:e phan loai hgp 
ddng nhu tren it duge tim thay trong cac dao 
luat. Nhung dd lai la mdt co sd ly thuyei quan 
trgng trong lap phap dan su va thue tien xet 
xir. Tir viec phan loai nhu vay ngudi ta thiei ke 
cac qui che khac nhau ap dung cho timg loai 
hgp ddng. Chang han ngay nay vai trd ciia tu 
do y chi bi giam silt, viec quay trd lai vdi chu 
nghTa hinh thiie thdng qua hgp ddng trgng 
thilc hoac lam tang vai trd cua hgp ddng gia 
nhap trd thanh mdt van de quan trgng cua 
phap luat hgp ddng. Tuy nhien, trong lap phap 
va thuc tien xet xir, ngudi ta thudng nhin nhan 
mdt each khat khe hon dd'i vdi nhirng loai hgp 
ddng khdng dugc giai thich nhieu dua tren eac 
dieu kien cua tu do y chi. 

Bd luat Dan su 2005 chia cac hgp ddng 
thanh eac loai sau (tai Dieu 406): (1) Hgp 

ddng song vu la hgp ddng ma mdi ben deu 
ed nghTa vu dd'i vdi nhau; (2) Hgp ddng dan 
vu la hgp ddng ma chi mdt ben ed nghTa vu; 
(3) Hgp ddng chinh la hgp ddng ma hieu luc 
khdng phu thuge vao hgp ddng phu; (4) Hgp 
ddng phu la hgp ddng ma hieu lye phu thuoc 
vao hgp ddng chi'nh; (5) Hgp ddng vi Igi ich 
cua ngudi thu' ba la hgp ddng ma eac ben 
giao kei hgp ddng deu phai thuc hien nghTa 
vu va ngudi thii ba dugc hudng Igi ich tit viec 
thuc hien nghTa vu dd; (6) Hgp ddng cd dieu 
kien la hgp ddng ma viec thuc hien phu 
thuge vao viec phat sinh, thay doi hoac cham 
diit mdt sy kien nhai dinh. Ngoai ra, Bd luat 
Dan su 2005 cdn nhac tdi mot loai hgp ddng 
ntra la hgp ddng theo miu tai Dieu 407. Hgp 
ddng theo mau duge Bd luat nay giai thich la 
hgp ddng gdm nhirng dieu, khoan do mdt 
ben dua ra theo mlu de ben kia tra Idi trong 
mdt thdi gian hgp ly; neu ben dugc de nghi 
tra Idi chap nhan thi coi nhu chap nhan toan 
bd ndi dung hgp ddng theo mSu ma ben de 
nghi dua ra. Nhieu ngudi cho rang dang hgp 
ddng nay dugc ggi la hgp ddng gia nhap, tuy 
nhien chiing ta phai xem xet va danh gia lai. 

Gan day, cd hge gia Le Net da de cap tdi 
nhieu phan loai hgp ddng theo each thirc hdn 
tap (trdn ISn giila Civil Law, Sovietique Law 
va Common Law) de giang day Luat Dan su 
Viet Nam. Va hge gia nay cdn phe phan y 
niem va tu duy phan loai hgp ddng. Tuy 
nhien, dug van cho rang hgp ddng cd the chia 
thanh: hgp ddng ed den bii va khdng den bit; 
hgp ddng ung thuan va hgp ddng thue te'; hgp 
ddng chinh va hgp ddng phu; hgp ddng dan 
vu va hgp ddng song vu; hgp ddng dan su va 
hgp ddng kinh te; hgp ddng viei va hgp ddng 
mieng; hgp ddng thdng dung va hgp ddng 
khdng thdng dung; hgp ddng xac dinh va hgp 
ddng chua xac dinh; hgp ddng an dinh ngudi 
thuc hien va khdng an dinh ngudi thuc hien; 
hgp ddng cd dieu khoan theo mau va hgp 
ddng do hai ben cung soan; hgp ddng khung; 
hgp ddng cd yeu to nude ngoai; hgp ddng cd 
dieu kien; hgp ddng vi Igi ich ciia ngudi thii 
ba; hgp ddng phiic tap; hgp ddng hdn hgp^. 

University of Wollongong, Conuaclor safety 
guidelines, pp. 2 & 5-6. 
' Boris Starck, Droit Civii ObUgalions. 2. Contial, 
Troisieme edition, Litec. 1989, tr. 11. 

' Nguy6n Xuan Quang - Le Net - Nguydn H6 Bich 
Hang. Ludl Ddn suViet Nam, Nxb,Dai hoc quoc gia 
Tp. Ho Chi Minh, 2007, tr. 313-322. 
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Bd luat Dan su Phap da sir dung hau hei 
ehuong md dau trong Thien ndi ve nghTa vu 
hgp ddng de qui dinh ve phan loai hgp ddng 
(tir Dieu 1102 tdi Dieu 1107). Dieu nay da 
ndi len nhan thirc eiia nhung ngudi xay dung 
Bd luat Dan su Phap ve tiim quan trgng ciia 
viec phan loai hgp ddng. Tuy nhien, Bd luat 
nay da khdng ndi rd can cil phan loai. Theo 
Bd luat nay hgp ddng dugc chia thanh: (1) 
Hgp ddng song vu va hgp ddng dan vu; (2) 
Hgp ddng trao ddi (ngang gia hay chae chan) 
va hgp ddng may riii (khdng chae chan); (3) 
Hgp ddng tir thien (vd thudng hay cho khdng 
hay hao tam) va hgp ddng cd den bii; (4) Hgp 
ddng cd ten (hilu danh) va hgp ddng khdng cd 
ten (vd danh); va (5) Hop ddng dan su va hgp 
ddng thuong mai. Cach phan loai nay cho 
thay, nha lam luat da dua vao cac can cir khac 
nhau de phan loai hgp ddng, va mdi phan loai 
deu ed tirng cap hgp ddng ddi lap nhau (vi du: 
hgp ddng song vu va hgp ddng don vu, hay 
hgp ddng hiru danh va hgp ddng vd danh...). 
Cach phan loai nay anh hudng rai Idn tdi viec 
nghien cim ve phan loai hgp ddng cia nhieu 
hge gia va viec xay dung phap luat hgp ddng 
ciia nhieu nude tren the' gidi. Cac Bd luat Dan 
su cua cac che dg cu d Viet Nam ciing bi anh 
hudng rai Idn ciia each thiie phan loai nay. Bd 
luat Dan su Bae Ky 1931 phan loai hgp ddng 
thanh cac nhdm ma trong mdi nhdm cd cac 
loai hgp ddng ddi lap nhau, bao gdm: 

(1) Hgp ddng hai hoac nhieu phuang 
dien la hgp ddng ma khi kei ude ed cam kei 
lan vdi nhau; va hgp ddng mdt phuang dien 
la hgp ddng ma khi mdt hay nhieu ngudi kei 
ude cam ket vdi mgt hay nhieu ngudi khac 
trong khi nhirng ngudi nay khdng phai cam 
kei lai gi (Dieu thii 646). 

(2) Hgp ddng hihi thudng hay hilu Igi la 
hgp ddng ma khi mdi ben chiu thiet de lam 
Igi cho ben kia hoac cho ngudi ngoai; va hgp 
ddng vd thudng hay hao tam la hgp ddng ma 
khi mdt ben nhan mdt khoan Igi ciia ben kia 
trong khi khdng phai tra lai gi (Dieu thii 647). 

(3) Hgp ddng y hgp (hiep y) la hgp ddng 
ma mgi ben ddng y vdi nhau la thanh; va hgp 
ddng thyc su (thue te) la hgp ddng ma khi 
ngoai su ddng y, cdn phai giao dd vat lam 
chii dich cho viec kei ude (Dieu thuf 648). 

(4) Hgp ddng nhai dinh (chae chan) la 
hgp ddng ma khi mgi ben hoa hgp rdi thi hgp 
ddng thanh va ed hieu luc chae chan; va hgp 
ddng khdng nhai dinh (khdng chae chan) la 
hgp ddng ma viec ude thanh va hieu luc ciia 
nd cdn phu thuge vao mdt su kien ngiu 
nhien (Dieu thii 649). 

(5) Hgp ddng chinh la hgp ddng khdng 
phu thuge vao hgp ddng khac; va hgp ddng 
phu la hgp ddng phu thuge vao hgp ddng 
khac (Dieu thii 650). ' 

Phdng theo each phan loai nhu tren, Bd 
luat Dan su Trung Ky 1936 phan chia hgp 
ddng thanh cac cap loai sau: (1) Hgp ddng hai 
phuang dien va hgp ddng mdt phuang dien; 
(2) Hgp ddng ton ciia va hgp ddng khdng tdn 
eiia; (3) Hgp ddng y hgp va hgp ddng that su; 
(4) Hgp ddng nhai dinh va hgp ddng khdng 
nhai dinh; (5) Hgp ddng chinh va hgp ddng 
phu (Dieu thii: 682 tdi Dieu thii 686). Ddng 
nhai vdi hai Bd luat Dan su trudc, Bd luat Dan 
su 1972 cung phan loai nhu vay nhung vdi 
eac ten ggi nhu: khe ude song vu va khe' ude 
don vu; khe ude hihi thudng va khe' ude vd 
thudng; khe ude hiep y va khe ude giao nap; 
khe ude chae chan va khe' ude may riii; khe' 
ude chinh yeu va khe' ude phu thuge (Dieu thii 
655 tdi Dieu thir 659). Tuy nhien, hai Bd luat 
Dan su vira ndi ciia Viet Nam dudi cac che' do 
cu cdn ed su phan biet giila cac hgp ddng dan 
su va hgp ddng thuong mai, bdi ben canh cac 
Bd luat nay cdn ed eac Bd luat Thuong mai 
ma tai dd chira dung nhieu giao dich thuong 
mai khac nhau. 

The' ky XX cac hge thuyet phap ly da 
phat trien them cac each thilc phan loai mdi 
ngoai cae each thiic phan loai da dugc dua ra 
trong Bd luat Dan su Phap va eac Bg luat 
theo hinh mau Phap. Cae each phan loai dd 
bao gdm: hgp ddng ca nhan va hgp ddng 
cdng ddng; hgp dong cdng va hgp ddng tu; 
hgp ddng thuong lugng, hgp ddng gia nhap 
va hgp dong dan su; hgp ddng thuong mai va 
hgp ddng tieu diing'. Tuy nhien, cac each 

' John E. C. Brierley, Roderick A. Macdonald, 
Quebec Civil Law- An Introduction lo Quebec 
Private IMW, Emond Montgomery Publications 
Limited, Toronto, Canada, 1993, p. 398. 
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thilc phan loai nay cd y nghTa ly luan va thuc 
tien rat Idn ma hien nay chiing da dan dan 
duge ghi nhan trong eac dao luat. 

Qua cac thdng tin tren cd the tha'y each 
thirc phan loai hgp ddng da cd su tien trien 
nhai dinh ke tir thdi Bd luat Dan su Phap 
1804 ra ddi va dugc tiep nhan d nhieu noi 
tren the gidi. Khi nghien eiru ve truyen thd'ng 
phap luat ciia Phap d Quebec (Canada), 
ngudi ta nhan xet Civil Code of Lower 
Canada khdng dua ra each phan loai ty my 
nhu Bd luat Dan su 1804 cua Phap. Tuy 
nhien, nhieu su phan loai ngam dinh trong 
luat va cac cdng trinh nghien ciiu d xii sd 
nay dua tren nen tang logic phan loai ciia 
luat nghTa vu ndi chung va vay mugn rai 
nhieu tir cac luat gia eiia Phap. Ngudi ta biei 
tdi nhieu phan loai khac vdi cae phan loai 
dugc chinh thilc qui dinh trong Bd luat Dan 
su Phap ma eac phan loai nay dugc phat trie'n 
qua nghien ciru va thue tien nhu; hgp ddng 
ung thuan va hgp ddng thue te'; hgp ddng tire 
thi va hgp ddng keo dai; hgp ddng ca nhan 
va hgp ddng cdng ddng; hgp ddng thoa thuan 
va hgp ddng gia nhap; hgp ddng dan su va 
hgp ddng tieu dung; hgp ddng tu nhan va 
hgp ddng chinh quyen^ Chiing ta bat gap 
nhieu cdng trinh nghien ciiu hay gidi thieu 
luat hgp ddng dua ra cae phan loai nhieu hon 
so vdi cac phan loai trong cac dao luat'. Vi 
vay thdng thudng ngudi ta phai lua chgn each 
phan loai nao can thiet de phap dien hoa. 
Nhung dieu dd khdng cd nghia la chi ed cae 
phan loai duge qui dinh trong dao luat la diing 
dan va khoa hge. Chat Ige eac each phan loai 
neu tren, eac Bd luat Dan su cua Viet Nam 
dudi cae che do eu da dua ra cae phan loai 

' John E. C, Brierley, Roderick A, Macdonald, 
Quebec Civii Law - An Introduction lo Quebec 
Private IMW, Emond Montgomery Publications 
Limited, Toronto, Canada, 1993, p. 393. 

VI du trong hai cuo'n sach sau ma ngudi Viet Nam 
de tim doc co cac phan loai hgp d6ng tuang doi 
phong phii han v6i cac dao luat: Corinne Renault-
Brahinsky, Dai cuong ve plidp lugt hop dong, Nxb, 
Van hoa - Thong tin, Ha Noi, 2002, tr. 24- 26; Vu 
Van Mau, Viet Nam Ddn ludl luoc l<lido - Quyen I!: 
Ngliia vu vd lilie uac. In lan thii nhai, Bp Quoc gia 
giao diic xuat ban, Siii Gon, 1963; tr. 61- 82, 

hgp ddng phong phii han cac phan loai hgp 
ddng ciia Eg luat Dan su Phap. Vai thap ky 
gan day cd mdt sd Bd luat Dan su mdi ra ddi 
d mdt sd nude cd dua ra mdt vai phan loai 
mdi la, cd the da xuai phat tir thuc tien hoac 
nghien ctlu, rut kinh nghiem tir viec ap dung 
cac Bd luat Dan su ra ddi trudc dd. Chang han 
Bd luat Dan su ciia Lien bang Nga, ra't gan 
gui vdi nhieu luat gia Viet Nam hien nay, 
nhung chua duge khai thac bao nhieu, da dua 
ra cac .phan loai (tir Dieu 420 de'n Dieu 430) 
nhu; (1) Hgp ddng song phuang va hgp ddng 
da phuang; (2) Hgp ddng dan gian va hgp 
ddng hdn hgp; (3) Hgp ddng cd den bit va hgp 
ddng khdng cd den bii; (4) Hgp ddng thdng 
thudng va hgp ddng cdng cdng; (5) Hgp ddng 
theo mSu va hgp ddng khdng theo mSu; (6) 
Hgp ddng ung thuan va hgp ddng gia nhap; 
(7) hgp ddng so bd va hgp ddng co sd; va (8) 
Hgp ddng vi Igi ich ciia ngudi thii ba. Theo 
tdi, day la each thirc phan loai da ed su can 
nhac rat nhieu den cae dac thu cua nen kinh te 
chuyen doi tir nen kinh te' tap trung quan lieu 
bao cap sang nen kinh te' thi trudng, nen da 
nha'n manh tdi phan loai hgp ddng cdng cdng, 
hgp ddng hdn hgp, hgp ddng so bd va hgp 
ddng CO sd. 

O thap ky 80 eiia The ky trudc, xuai phat 
tir hieu luc cua hgp ddng, Bd luat Dan su eiia 
Cdng hoa Hdi giao Iran da danh 6 dieu de qui 
dinh ve phan loai hgp ddng tir Dieu 184 tdi 
Dieu 189. Theo Bd luat nay, hgp ddng dugc 
chia thanh cac loai sau; (1) Hgp ddng rang 
budc la hgp ddng khdng the vi pham bdi eac 
ben trir trudng hgp trong hoan canh dac biet; 
(2) Hgp ddng cd the huy ngang la hgp ddng 
cd the bi huy bd bdi mdt trong cac ben bat ke 
khi nao ben dd mudn; (3) Hgp ddng cd the 
rang budc mdt bdn nhung cd the huy ngang 
bdi ben kia; (4) Hgp ddng tuy y lua chgn la 
hgp ddng cd the bi huy bd bdi mdt trong cac 
ben, bdi cac ben hoac bdi ben thu: ba; (5) Hgp 
ddng khdng dieu kien la hgp ddng ma, trong 
y chi eiia cac ben lap ude, khdng phu thuoc 
vao bai ky su kien ben ngoai nao; (6) Ngugc 
lai la hgp ddng cd dieu kien. 

Do khdng cd truyen thdng phap dien 
hoa, d Common Law xuat phat tir yeu cau 
eiia thuc tiln, ngudi ta can cu: vao each thirc 
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tao lap, ndi dung va hieu luc cua hgp ddng 
de phan chia hgp ddng thanh cac phan loai 
nhu: hgp ddng diing qui each (express 
contract); hgp ddng mac nhien hay hgp ddng 
thuc te (implied contract); hgp ddng cd dieu 
kien va hgp ddng khdng cd dieu kien; hgp 
ddng song phuang va hgp ddng don phuong; 
hgp ddng ed gia tri; hgp ddng vd hieu; hgp 
ddng cd the vd hieu; va hgp ddng khdng the 
thi hanh*. Tuy nhien, theo each thilc nghien 
ciiu khac cac luat gia thuoc Common Law 
cdn cd nhieu each thiic phan loai khac. 

Phan loai hgp ddng chang nhirng ed y 
nghia quan trgng ve mat hge thuat ma cdn cd 
tac dung quan trgng ddi vdi thuc tien. Trong 
xay dung phap luat hgp ddng, ngudi ta 
thudng khao sat cac phan loai hgp ddng theo 
cac each thilc phan loai khac nhau de thiei 
ke eac qui tac chung thich hgp nhai ma ed 
the ap dung cho tai ea eac phan loai. Ngoai 
ra, ben canh cac qui che' phap ly rieng biet 
cho tirng chiing loai hgp ddng (nhu hgp ddng 
mua ban, hgp ddng tang cho, hgp ddng thue, 
hgp ddng van chuyen, hgp ddng gia cdng, 
hgp ddng bao hiem...), ngudi ta cdn phai 
ehii y tdi cac dac thii cua tilng phan loai de 
cd the dua ra cac qui che rieng biet tuong 
ling hoac xac dinh nguyen tac ap dung luat 
dd'i vdi cac tranh chap lien quan tdi tirng 
phan loai tuang ting. Khdng the ke hei, trong 
thuc tien giai quyei tranh chap hgp ddng, 
tinh cdng bang hay tinh dung dan ciia viec 
giai quyei tranh chap phu thuge vao viec xac 
dinh hgp ddng dang tranh chap nam d phan 
loai nao, chua ke den nhirng loai hgp ddng 
hdn hgp hay hgp ddng vd danh. Tuy vay, hge 
gia Le Net nhan dinh viec phan loai hgp 
ddng mang tinh hge thuat nhieu hon thue 
tien. Va hge gia nay cdn ndi (ma khdng 
chiing minh) rang each nghien ciiii luat bang 
each phan loai ngay nay bi phe phan nhieu vi 
nd chi quan tam den hien tugng ma khdng di 
thang vao ban chai cua va'n de - la phan ti'ch 

y chi eiia eac ben'. That dang tiec neu khdng 
sir dung phuang phap phan loai, thi khdng cd 
mdt qui che phap ly nao dugc thiei lap va 
khdng mgt giai phap phap ly nao dugc tim ra 
de giai quyei tranh chap, va cung khdng the 
giai thich cho y chi ciia cac ben trong hgp 
ddng. Xem qua bat ky Bd luat Dan su nao tir 
CO cho tdi gan day nha't, ngudi ta deu tha'y 
ngay dieu dd, cd nghTa la phan loai la phan 
can ban nhat, la nen tang, la ed't loi ciia Bg 
luat xet tir giac do ky thuat phap ly. De' hieu 
nhieu han y nghTa ciia phan loai hgp ddng, 
can phai khao sat mdt sd each phan loai hgp 
ddng dudi day. 

2. Khao sat y nghTa cua phan loai hgp 
dong qua phan loai hgp dong hiru danh va 
hgp dong v6 danh, hgp ddng hon hgp 

Vu Van Mau quan niem can eii vao van 
de giai thich hgp ddng, cd the phan loai hgp 
ddng thanh cac hgp ddng hun danh va cae 
hgp ddng vd danh'". Trong khi dd John E. C. 
Brierley, Roderick A. Macdonald cho rang 
xuai phat tir quan diem cau triic ngudi ta da 
phan loai nhu vay, va su phan biet giua hgp 
ddng hilu danh va hgp ddng vd danh la su 
phan biet quan trgng nhai dd'i vdi viec phan 
tich hgp ddng". Biei rang hgp ddng dugc tao 
lap tren co sd gap go ciia cac y chi tu do, vi 
vay cd rat nhieu hgp ddng khac nhau duge 
sang tao ra trong ddi sdng eiia eon ngudi do 
chinh ddi sdng ddi hdi. Nha lam luat khdng 
the tien lieu het dugc cac hgp ddng de thiei 
lap cac qui che' rieng cho chiing. Nhung hg 
cd the chat Ige ra nhCtng diem chung nhai 
eua eac hgp ddng de tao ra mdt qui che 
chung cho chiing. Ngoai ra, nha lam luat cdn 
phai phan tich eac hgp ddng dang tdn tai de 
nhdm chiing trong timg phan loai vdi cac dac 
diem rieng de dieu tiei rieng. Chang han, cac 

' Henry N, Butler, Legal environment of business -
Government regulation and public policy analysis. 
South- western publishing co, Cincinnati, Ohio, USA, 
1987, p. 206. 

' Nguyen Xuan Quang - Le Net - Nguygn H6 Bich 
Hang, Luat Ddn suViet Nam, Nxb.Dai hoc Quoc gia 
Tp. Ho Chi Minh, 2007, tr, 313. 
'" Vu Van Mau, Viet Nam Ddn luat luac tclido -
Quyen II: Nglua vu vd kite ude, In lan thir nhat, Bo 
Qudc gia giao due xuai ban, Sai Gon, 1963, tr. 80. 
" John E. C. Brierley, Roderick A. Macdonald, 
Quebec Civil Law - An Introduction lo Quebec 
Private Law, Emond Montgomery Publications 
Limited, Toronto, Canada, 1993, p, 395. 
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loai hgp ddng cd dd'i tugng la vat va tao ra 
nghTa vu chuyen giao vat khac vdi cac loai 
hgp ddng cd dd'i tugng la mdt cdng viec va 
tao ra nghTa vii phai thuc hien mdt cdng viec. 
Cae hgp ddng cd nhilng dac diem rieng 
gidng nhau duge nha lam luat dat cho chiing 
mdt ten rieng. Vi du, nhirng hgp ddng ma 
ben nay phai chuyen giao quyen sd hiru mdt 
tai san cho ben kia, va ben duge chuyen giao 
phai tra lai cho ben chuyen giao mdt khoan 
tien thi ngudi ta ggi la hgp ddng mua ban. 
Neu ben chuyen giao cam kei khdng nhan lai 
gi tir ben dugc chuyen giao thi ngudi ta ggi 
la hgp ddng tang cho. Cdn trong hgp ddng 
mua ban ngudi ta lai ed the can cii vao dd'i 
tugng, chii the, khdng gian, thdi gian ciia 
mua ban de phan loai tiep thanh nhieu tieu 
phan loai khac nhau nhu mua ban hang hoa, 
mua ban bai ddng san, mua ban trai quyen, 
mua ban hang hoa tuong lai, mua ban qua 
bien gidi... Mdt phan loai hoac tieu phan loai 
nhu vay dugc nha lam luat gan cho mdt cai 
ten rieng va thiei lap cho nd mdt qui che 
phap ly rieng. Khi mdt tranh chap hgp ddng 
xay ra, toa an phai ap dimg cac qui dinh eiia 
phap luat de giai quyet. Le di nhien, theo Vu 
Van Mau, mudn biei ap dung dieu khoan nao 
ciia luat, thi trudc hei toa an phai dinh danh 
hgp ddng'l Cung nhu vay, Nguyen Ngge 
Dien nha'n manh tdi Igi ich ciia viec "dat ten" 
cho hgp ddng la; "Khi hgp ddng dugc cac 
ben ggi bang mdt ten nhai dinh va ten nay 
dugc ghi nhan trong luat, thi toan bd che' do 
phap ly ciia hgp ddng dd dugc ap dung de 
chi phdi eac mdi quan he kei udc lien quan 
ma khdng can su bay td y chi ranh mach ciia 
cac ben"'\ Tuy nhien can phai nhd rang, khi 
thiei lap hgp ddng nd'u cac ben chgn nham 
ten hoac dat mdt cai ten khdng cd trong 
"danh muc" cua nha lam luat, thi toa an phai 
xac dinh rd "ten ggi theo phap luat" ciia hgp 
ddng de ap dung luat. C) Phap va Viet Nam 

'' Vu Van Mau, \'iei Nam Ddn ludl luoc klido -
Quyen II: Nglua vu vd iclie uac. In lan thii nhat. Bo 
Quoc gia giao due xuat ban, Sai Gon, 1963, tr. 81. 
'• Nguyen Ngoc Dien, Binh luan cac hap d6ng thong 
dung trong Luat Dan su Viet Nam, Nxb.Tre, TP Ho 
Chi Minh. 2001, tr, 7-8, 

dudi cac che' do cu, ve viec dinh danh hgp 
ddng, cac ban an phai chiu su kie'm soat cita 
Toa Pha an". Nhung van de dat ra la se giai 
quyet nhu the' nao ddi vdi trudng hgp cae ben 
tranh chap hgp ddng ma hgp ddng dd xet ra 
khdng cd cac dac diem gidng hoan toan vdi 
cac loai hgp ddng ma nha lam luat da tien 
lieu trong cae dao luat, ed nghTa la hgp ddng 
dd khdng ed ten. Chang han; 

Na va Liu deu d xa gia dinh, lay nhau da 
lau nam, mdi sinh dugc mdt mun eon trai va 
rai yeu qui nd. Thang be ludn ludn quay khdc 
ban dem lam Na va Liu khdng the' ngu dugc. 
Gan sang thang be thudng thdi quay khdc. 
Luc dd Na va Liu mdi thie'p di duge. Nhung 
that khdng may, ngay sat nha Na va Liu co 
mdt xudng mdc nhd da tir lau nam cil bay gid 
sang la bat dau lam viec de' tranh cai nang luc 
gan trua. Tie'ng cua may, tieng due deo lam 
Na va Liu khdng ngii tie'p dugc, nen sinh dm. 
Hai vg chdng sang thoa thuan vdi bae thg 
mdc, tra cho bae mdt khoan tien hang thang 
de bae bat dau lam viec tir tam gid sang 
(khdng lam viec tir bay gid sang nira) trong 
khoang thdi gian sau thang. Bae thg mdc vui 
ve nhan tien va ciing ky vao ban thoa thuan 
vdi vg, chdng Na - Liu. Mdt thang sau, do 
nhieu ngudi dat hang, bae thg mdc thue them 
nhan cdng va lai tiep tuc bat dau lam viec tir 
bay gid sang. Hai ben tranh chap. 

Thuc su giila vg chdng Na-Liu va bae 
thg mdc da cd mdt hgp ddng tao lap nen 
nghTa vu khdng hanh ddng ciia bae thg mdc 
va nghTa vu tra tien ciia vg chdng Na Liu. 
Chua xet tdi toa an Viet Nam hien nay nhin 
nhan nhu the' nao ve vu viec nay (chang han 
cd cho day la tranh chap hgp ddng khdng, 
hay hgp ddng dd cd can cir phap ly 
khdng...), nhung ve mat hge thuat thi day la 
hgp ddng gi va ap dung qui che phap ly nao 
dd'i vdi tranh chap nay la ca mdt van de Idn 
can xem xet. Cung nhu vay cd nhieu tranh 
chap rat ba't ngd d cac nude tren the' gidi. 
Mdt cha CO cam kei rira tdi cho mdt con 
chien, sau dd khdng thue hien loi hila, bi 

'" Vu Van Mau, Viet Nam ddn luat luac khao - Quyen 
II: NghTa vu vd khe udc. In lin thir nhat, Bp quoc gia 
giao due xuai ban, Sai Gon, 1963, tr, 81. 
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kien ra toa. Va kei qua la Toa an d Tokyo da 
tuyen cha ed vi pham nghTa vu'\ Chiing ta 
cdn bat gap ca nhung hgp ddng rat khd chiu 
nhu: hgp ddng de thue hay thue tir cung phu 
nil, hgp ddng thu tinh cho siic vat, hgp ddng 
mua ban bd phan co the ngudi, hgp ddng 
chung sdng cd thdi han giira nam va nir... 

De giai quyei su phirc tap neu tren, cac 
luat gia da chia hgp ddng thanh hgp ddng 
hiru danh va hgp ddng vd danh. Hieu mdt 
each don gian hgp ddng hiru danh la loai hgp 
ddng duge dat- ten chinh thirc va ed qui che' 
phap ly rieng de giai thich y chi cua cac ben 
trong trudng hgp cac ben khdng a'n dinh 
hoac an dinh khdng rd rang cac dieu kien 
ciia hgp ddng; ngugc lai la hgp ddng vd 
danh. Cd tac gia tin tudng rang: 

"CQng cd trudng hgp ten ggi eiia hgp ddng 
do eac ben lua chgn khdng phti hgp vdi tinh 
chai ciia hgp ddng; nhung tham phan lai khdng 
tim dugc bai ky mdt ten ggi nao khac duge ghi 
trong luat, tuong ung vdi tinh chai dd. Ta ndi 
rang hgp ddng trong trudng hgp nay ed tinh 
chai rieng va khdng dugc dat ten, chiu su chi 
phdi cua luat chung ve hgp ddng"'^ 

Nhilng hgp ddng giila cac ben ma khdng 
tim dugc mdt ten ggi nao eiia luat de gan cho 
nd dugc xep vao loai hgp ddng vd danh. 
Cung ed the hieu, ngudi ta rat khd tim mdt 
qui dinh cu the eiia phap luat de ap dung cho 
cac tranh chap phat sinh tir nd. Dieu dd 
khdng cd nghTa la nd nam ngoai khudn khd 
ciia cac qui dinh chung ve hgp ddng. Nguyen 
tac ap dung tuang tu, cung nhu cac loai 
ngudn khac eiia phap luat duge can nhac de 
tim kiem giai phap cho cac tranh chap nhu 
vay. Tuy nhien, dirng trudc thue te' nay, 
nhieu nha lam luat da ed gang tim kie'm giiii 
phap cho eac hgp ddng vd danh. Bg luat Dan 
su Lien bang Nga la mdt dien hinh. Tai Dieu 
421, Bd luat nay da xuai phat tu tien de rat 

" Xaca Vacaxum, Tori Aridumi, Binh ludn khoa hoc 
Bg lugt Ddn sir Nhdl Bdn, Nguyen Dii:c Giao va Luu 
Tien Dung dich ra tieng Viet, NxbLChi'nh tri quoc gia. 
Ha Noi, 1995, tr. 347-348, 
"' Nguyen Ngoc Dien, Binh ludn cdc hgp dong ihoug 
dung trong Lugt Ddn su Viet Nam, Nxb, Tie, Tp. Ho 
Chi'Minh, 2001,11.8-9. 

quan trgng la quyen tu do hgp ddng de sau 
dd dien giai cae he qua tiep theo la mgi 
ngudi deu cd quyen thiei lap hgp ddng dii 
phap luat cd hay khdng qui dinh ve loai hgp 
ddng dd, rdi dua giai phap cho cac hgp ddng 
vd danh bang viec qui dinh ve hgp ddng hdn 
hgp va cac giai phap cho hgp ddng hdn hgp. 
Dieu luat nay viei; 

" 1 . Cac cdng dan va cac phap nhan dugc 
tu do giao kei hgp ddng. Viec cudng bile 
giao kei hgp ddng khdng the dugc chap 
nhan, ngoai trir mdt sd trudng hgp khi nghTa 
vu giao kei hgp ddng dugc qui dinh bdi Bd 
luat nay, bdi phap luat hoac bdi nghTa vu 
dugc tao ra mdt each tu nguyen. 

2. Cae ben cd quyen giao kei hgp ddng 
dii luat hay cae van ban phap ly khac cd qui 
dinh hay khdng qui dinh. 

3. Cae ben ed quyen giao kei hgp ddng 
ma trong dd chu:a dung cac yeu to ciia cac 
hgp ddng khac nhau (hgp ddng hdn hgp) 
dugc qui dinh bdi luat hoac cac van ban phap 
ly khac. Ddi vdi cac quan he giua eac ben 
trong hgp ddng hdn hgp phai ap dung cae 
qui tac ciia cac phan tuong irng ve cac hgp 
ddng ma cac yeu td ciia chiing dugc chira 
dung trong hgp ddng hdn hgp, trir khi cd su 
khac biet theo thoa thuan eiia eac ben hoac 
theo ban chai eiia hgp ddng hdn hgp. 

4. Cac dieu kien eiia hgp ddng dugc xac 
dinh bdi su lua chgn eiia eac ben, ngoai tril 
cae trudng hgp khi ndi dung eila dieu kien 
tuong irng dugc qui dinh bdi luat hoac bdi 
cac van ban phap ly khac (Dieu 422). Trong 
trudng hgp khi dieu kien hgp ddng da dugc 
an dinh bdi qui pham, dugc ap dung trong 
chirng muc nd khdng bi qui dinh khae bdi 
thoa thuan ciia cac ben (qui pham hudng 
dan), thi eac ben cd the bdi su thoa thuan ciia 
minh loai trir viec ap dung nd, hoac cd the 
dua ra qui dinh khac biet ddi vdi qui pham 
dd. Ne'u khdng ed su thoa thuan nhu vay, thi 
dieu kien hgp ddng dugc xac dinh bdi qui 
pham hudng dSn dd. 

5. Trir khi dieu kien ciia hgp ddng da 
dugc xac dinh bdi cac ben hoac bdi qui 
pham hudng din, cac qui dinh tuong irng 
dugc xac dinh bdi tap quan thdng thudng 
dugc ap dung cho quan he ciia cae ben". 
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Dieu luat nay da ngu y ve hgp ddng him 
danh va hgp ddng vd danh va dua ra giai 
phap cho hgp ddng vd danh. Cd the hieu 
rang khi ngudi ta cd quyln tu do hgp ddng 
va luat hgp ddng chi mang tinh chat giai 
thich cho cac y chi eiia duong su, thi viec tao 
lap nen cac dieu kien ciia hgp ddng khac vdi 
qui dinh ciia phap luat ve hgp ddng (trong 
mdt sd trudng hgp) la duong nhien (nhung 
khdng duge chdng lai eac dieu kien cd hieu 
luc eiia hgp ddng). Do dd dan tdi mdt sd hgp 
ddng dugc tao lap nam ngoai su dy lieu cua 
phap luat ma trong dd ed nhirng hgp ddng 
dugc lai ghep giira cae yeu td cua cac loai 
hgp ddng ma phap luat da qui dinh cu the, 
nhung cung ed nhilng hgp ddng mdi han so 
vdi cac qui dinh ciia phap luat. Vdi hai 
trudng hgp nay ngudi ta da lua chgn giai 
phap sau: khi tranh chap xay ra dd'i vdi 
nhilng hgp ddng nam ngoai sy du lieu cua 
phap luat, thi (1) Dd'i vdi nhirng hgp ddng 
hdn hgp (cd su lai ghep cita nhieu ye'u td ciia 
cac loai hgp ddng hu'u danh), ngudi ta ap 
dung cae phan tuong ling ciia phap luat ve 
tirng loai hgp ddng hilu danh cd yeu td nam 
trong hgp ddng hdn hgp de giai quyet tranh 
chap, trir khi khdng the lam dugc nhu vay 
bdi cac ben da cd thoa thuan khac hoac ban 
cha't eiia hgp ddng hdn hgp khdng cho phep 
lam nhu vay; (2) Dd'i vdi nhirng hgp ddng 
mdi han so vdi cae qui dinh ciia phap luat 
hoac nhirng ngoai trir ndi tren, ngudi ta phai 
lua chgn cac giai phap tir each thirc ap dung 
khac hoac tir cac loai ngudn khac nhu tap 
quan, thdi quen thuong mai hoac ly thuyei 
phap ly hoac le cdng bang. Tat ca cac giai 
phap nay khdng phai su sang tao gan day ma 
d Viet Nam da cd hge gia nhac tdi chiing tir 
vai thap ky trudc. Vu Van Mau chi rd: neu 
hgp ddng vd danh la su ket hgp ciia nhieu 
hgp ddng hQu danh khac, thi phan tich hgp 
ddng vd danh dd thanh cac hgp ddng hilu 
danh cd yeu td trong hgp ddng vd danh dd; 
cdn neu la hgp ddng vd danh ma khdng the 
phan ti'eh ra thanh eac hgp ddng huu danh, 
thi nen mugn cac qui dinh ve loai hgp ddng 
hilu danh giin nhai de giai quyei". Khi gidi 

Vu Van Mau, Viet Nam Ddn ludl luac kiido 

thieu ve Bd luat Dan sy Nhat Ban, cac luat 
gia Nhat ban cung da de cap tdi loai hgp 
ddng ma ehila dung ndi dung cua mdt sd loai 
hgp ddng hiru danh va dugc ggi la hgp ddng 
hdn hgp (mixed contract)'*. 

Qua day ed the tha'y viec phan loai hgp 
ddng cd gia tri thuc tien rat Idn ma khdng chi 
phan nhieu la ly thuye't nhu ai dd da timg 
phat bieu. Qua day cQng cd the thay viec 
khdng phan loai ve hgp ddng hun danh va 
hgp ddng vd danh, hgp ddng hdn hgp trong 
phap luat va trong cac giao trinh Luat Dan sir 
d Viet Nam hien nay gay khd khan khdng 
nhd cho viec phat trie'n tu duy phap ly va 
thuc tien phap ly. Cung cd the' thay viec xac 
dinh can cil de phan loai hgp ddng thanh hgp 
ddng hilu danh va hgp ddng vd danh cua Vu 
Van Mau va John E. C. Brierley, Roderick 
A. Macdonald, dii khdng ddng nha't ve cau 
chtr, nhung ddng nha't ve y tudng. Vii Van 
Mau xuai phat tir tinh chat cua luat hgp ddng 
de xac dinh can cii phan loai. Cdn John E. C. 
Brierley va Roderick A. Macdonald xuai 
phat tir ngudn van ban eiia luat hgp ddng de 
xac dinh can eu: phan loai. Y tudng nay ciia 
hai luat gia ndi tieng d nude ngoai dugc 
khang dinh rd trong cdng trinh nghien cim 
ciia minh qua doan van sau; 

"Bdi vi cae ben ed quyen tu do di chech 
khdi hau hei cac qui tac ve bat ke hgp ddng 
hSu danh nao da ndi (ta't nhidn trir nhirng qui 
tac CO ban cua hgp ddng), hoac tao ra bai ky 
loai hgp ddng nao tai dd van duy tri phan Idn 
cac thoa thuan ma Eg luat khdng qui dinh 
cae qui tac chi tiet ve ndi dung. Nhirng hgp 
ddng vd danh nay chi bi dieu chinh bdi eac 
qui tac chung ve nghTa vu hgp ddng cd trong 
Bd luat va, mdi khi cd nhu cSu, bai su suy 
luan tren co sd cae qui tac eiia hgp ddng hilu 

(Xem tiep trang 64) 

Quyen II: NghTa vu va khe' Udc, In lan thii nhai, Bp 
Qudc gia giao due xuai ban, Sai Gon, 1963, tr. 81. 
" Japan International Cooperation Agency (JICA), 
Japanese Laws (Volume 2: 1997- 1998) - Lugt Nhai 
Bdn (Tap II: 1997- 1998), Youth Publishing House -
Nxb. Thanh nien. Song ngit Anh-Viet, p. 184. 
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Thit tu, ciing can nhin thiy ring trong 
ky nguyen toan ciu boa kinh te, dd'i dien vdi 
nhiing thach thdc nhidu mat vi nhu'ng bie'n 
ddi khd ludng, bien nay xu hudng didu ehinh 
QHLD cung nhu viee ap dung ea chd tham 
vi'n ba ben didn ra theo ca hai chidu thuin va 
nghich; 

- Dd'i vdi nhung nude dang tien hinh 
CNH-HDH, de thu hut vdn diu tu, ky thuat 
mdi... thi can phai dn dinh QHLD, do vay 
vi'n dd hgp tic ba bdn thudng rat dygc Chinh 
phu chu y. Theo dd, eic td chdc eiia ca gidi 
lao ddng vi gidi chu ngay eing ed duge 
"chinh danh" cua nhung dd'i tic xa hdi va 
khi nang tham gia vao viec quydt dinh cac 
vin dd kinh te - xa hdi ngay mdt rdng md. 

- De duy tri sy canh tranh qudc te, mdt 
sd nude phit tridn da didu chinh chinh sach, 
phip luat vdi nhung thay ddi bat Igi cho phia 
NLD va eac td chu:c ciia hg. Theo dd, anh 
hudng eua td chdc cdng doan trong Chinh 
phu va cae td chd'c hgp phap khac da din bi 
suy yeu. Quydn ciia cic td ehiic cdng doin 
tham gia dd'i thoai xa hdi, hgp tie ba ben d 
noi niy hay noi khac ciing it nhidu bi ban 
chd theo (vi du nhu d Nhit Ban, Hoa Ky cac 
td chu'c cdng doan cd chidu hudng giam ca 
vd sd lugng va vai trd, d CHLB Du'c hien chi 
cd khoang 30% sd NLD lam cdng la thanh 
vien cdng doan). 

Tiep theo trang 28 - Khdi quat ve phdn loai.. 

danh cu the gin gui"". 
Nhieu luat gia Viet Nam hien nay cho 

ring, bit ky giao dich nao hoac hgp ddng 
nao tu giao ket, thuc hien, thay ddi vi cham 
ddt ddu phai tuan thu phap luat. Vi hg xem 
nguyen tie tuan thu phip luat qui dinh tai 
Dieu II , Eg luat Dan sy 2005 nhy mdt 
nguyen tie bat bien. Do dd nhidu hgp ddng 
do cic duong sy thiet lap ma khdng dugc 
phap luat qui dinh cu the (hgp ddng vd danh) 
khien nhidu ngudi trong sd hg cho ring 
khdng cd "can cu: phip ly" va rat lung tung 
trong viee giai quye't, trong khi kinh td thi 
trudng bie'n ddng va hdi nhip qud'c te ludn 
ludn ddi hdi phai nang ddng. Trudc hei can 
phai giai thich eic nguyen tic trong tdng the 
eac nguyen tie va tinh tdi thd bic ciia cac 
nguyen tie phii hgp vdi tranh chip xay ra mi 
khdng the chdi bd viee giai quyei. Tuin thii 
phap luat la quan trgng khien cho phip luat 
cd gii tri thyc tidn trong ddi sdng xa hdi. 
Nhung nguyen tic tuan thii phip luat trong 
Bg luit Din su 2005 duge xe'p dudi nguyen 

tie tu do, ty nguyen, cam kdt thoa thuin. Va 
cd thd hieu nguyen tic ty do, ty nguyen cam 
ket, thoa thuin theo tinh than Didu 4, Bd luit 
Dan sy 2005 khing dinh bat ky ai cQng cd 
quydn tu do xic lap hgp ddng, va phip luit 
bao dam cho quydn ty do dd, vdi didu kien 
khdng vi pham dieu cam ciia phap luat, 
khdng trai dao diic xa hdi, vi viy ed nghTa la 
sy sang tao ra cae loai hgp ddng ngoai cac 
qui dinh ciia phip luat la da tuan thu phip 
luit (midn li khdng ehd'ng lai didu cam ciia 
phip luat va dao du'c xa hdi). Nhu thd cac 
qui tic ve hgp ddng trong Eg luat Dan su 
2005 chi mang tinh hudng din hoac giai 
thich cho y chi cua eac bdn trong quan he 
hgp ddng khi y chi ciia hg khdng rd rang. 
Tinh chit nay eua luat hgp ddng khac vdi 
tinh chit eua luit cdng. Tuy nhien, cd mdt sd 
it cie qui dinh mang tinh ip dat. Bdi vay, 
viec phan chia hgp ddng thinh hgp ddng hiru 
danh va hgp ddng vd danh phai dugc nhin 
thd'c la ri't quan trgng. 
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