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1. Tai sao phai xay dung phap luat hai 
quan hien dai? 

Hai quan ddng vai trd quan trgng trong 
boat ddng thuong mai. thu thud cung nhu 
ddng vai trd tieh cue trong bio ve an ninh xi 
hdi va an ninh qude gia. Viec thidu vang mdt 
khung phip ly hieu qui giiip bio dim tien 
hinh thii tuc hai quan nhanh ehdng, cd the 
du doin duge \'i minh bach se khien mdi 
trudng diu tu tai nude dd mat di siic hip din 
ddi vdi cic nhi diu tu nude ngoai. Vi vay, 
viec duy tri he thdng hii quan boat ddng cd 
hieu qua tren ndn tang mdt he thd'ng phip ly 
dip ung cic chuin muc qude te la mdt viec 
lam cin thiei gdp phin bio \'e Igi ieh qude 
gia eiia mdi nude. Dae biet trudc su gia tang 
nhanh ehdng ciia khdi lugng giao dich 
thuong mai ciing yeu ciu ngay cang cao \d 
an ninh, hii quan nhidu nude dang tien hanh 
ra soit lai boat ddng eiia minh dua tren cic 
chuin muc vi thdng le qude te tdt nhat. tir dd 
dinh gii nhu ciu cii each phip luat hai 
quan. Tien hanh hien dai boa Luat Hii quan 
va eae qui dinh khic ve hii quan ciing nhu 
he thdng phip ly hd trg dang duge dat ra nhu 
mdt tit ye'u. 

Thuc tien thuong mai qude te hien dai 
dat ra yeu ciu phii tien hinh hien dai hoi he 
thdng luat phip hii quan d nhieu nude. Cd 
the ndi, phip luat hai quan Idi thdi can trd 
ding ke su phit tridn kinh te \a xa hdi nhu 
mdt rao cin thuong mai phi thue quan. 
Nhirng diem thudng thiy eua mgt he thdng 
phip luat hii quan Idi thdi la; 

- Thie'u tinh minh bach \a ed the dir 
doin, dieu nay thd hien d \iee khdng thd 
eung cip duge thdng tin eo ban \'e cic van 
dd CO ban nhu quy tie. quyei dinh. co che 
tham N'in \'i quy trinh khieu nai hgp ly; 

TS.Luat hoc. Hoc vien Tai chinh 

- Quy trinh thii tuc hii quan phiic tap 
hoae rudm ra gay cham tre cho qui trinh 
thdng quan \a tao eo hdi cho nhirng can 
thiep tiiy tien khdng cin thiet; 

- Khdng cd quy dinh cho phep ip dung 
kidm tra cd chgn Ige dtja trdn ky thuat quan 
ly riii ro. he qua la phii tien hinh kidm tra 
100% cic Id hing. Didu nay se gay khd khan 
cho hii quan trong viec phin bd cic ngudn 
lire ban ehe ciia minh mdt cich hieu qua 
ddng thdi gay can trd cho hoat ddng xuat, 
nhap khiu eiia doanh nghiep; 

- Khdng cho phep nop thdng tin hoae td 
khai hai quan trude - eo sd thiei ye'u cho 
quin ly riii ro dua tren thdng tin tinh bio 
hoae kidm tra sau thdng quan - mdt ye'u td 
quan trgng dd thuc thi Hiep dinh ve tri gia 
ciia WTO mdt cich ed hieu qui; 

- Khdng cd cic quy dinh cho qui trinh tu 
ddng boa (qui trinh thii tuc hii quan dien tir) 
hoae giao dich dien tir; 

- Cae quy dinh khdng rd ring tao ke hd 
eho cdng chire hai quan ed thd ra cie quyet 
dinh tuy tien; 

- Khdng eung cap day dii quyen ban eho 
CO quan hii quan dd ed thd thue hien tdt cie 
muc tieu vd thuc thi vi tuan thii phip luat hai 
quan; 

- Quy dinh ea nhirng quy trinh. nghiep 
\u khdng phii la quy trinh, nghiep vu hai 
quan ehinh yeu; 

- Xie dinh thim quyen eiia hai quan 
khdng rd ring; 

- Cic quy dinb khdng phii hgp vdi cic 
cam kei qude te trons dd cd cae Hiep dinh 
ciia WTO. 

Nguge lai, mdt khudn klid phip ly hien 
dai va vimg chic la nen ting cho cae hoat ddng 
hai quan hieu qui. Khudn khd phip ly dd bao 
gdm cic van bin phip luat lien quan den hai 
quan dip irng cic yeu ciu eo ban sau: 

- Nang cao tinh minh bach, edng khai va 
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ed thd du doin (nhu ip dung phin quyet 
trudc, thuc hien kiem toin ddc lap, quy trinh 
khieu nai hgp ly); 

- Cung cip eic he thd'ng vi thii tuc hai 
quan hien dai (quin ly rui ro, kidm soit dua 
tren kiem toin, thuc hien thii tuc hii quan 
dien tir); 

- Don giin hoi eic thii tuc hii quan (don 
gian hoi td khai, hd so hai quan, nop td 
khai/dir lieu trudc khi hing vd eira khiu); 

- Xie lap rd thim quyen eiia co quan hii 
quan dd thi hinh va kiem soit qui trinh thuc 
thi phip luat hai quan, xay dung co che dieu 
hanh, xir ly vi giii quyet cic trudng hgp 
khieu kien vi dua ra eic quyei dinh hinh 
chinh hieu qua trong linh viic hii quan; 

- Khuyen khich hgp tie hai quan vdi cic 
nude va cic eo quan khie eiia Chinh phii; 

- xay dung quan he ddi tie vdi cgng 
ddng doanh nghiep theo hudng tang cudng 
hgp tic vi tham vin; 

- Tang cudng liem chinh hai quan bang 
eic quy tic rd rang ban ehe edng ehire hai 
quan lam dung quyen ban de ra cic quyei 
dinh tuy tien, quy dinh cu thd, minh bach 
quyen ban va nghia vu eiia edng cbiic hii 
quan; 

- Quy dinh eic bien phip xir phat tuong 
iing vdi cic mire do vi pham, ip dung cic 
hinh thirc xir phat dii manh dd ran de cic 
hinh vi vi pham vi tang cudng tuan thii phip 
luat song cin trinh tinh trang xir phat qui 
nang so vdi mire do vi pham. hinh thiie xir 
phat khdng edng bang hoae ip dat hinh thue 
xir phat mdt cich ed y, nhit li ddi vdi cic sai 
pham nhd nhin tir gdc do thu thue' va kidm 
soit thue thi; 

- Dip irng duge eic chuin muc phip ly 
vi thdng le qude te. 

2. Nhung van de can quan tam khi 
xay dung va thuc thi phap luat hai quan 
hien dai 

Thu nhat, nen thue hien cie nd lire hien 
dai hoi phip luat hii quan theo hudng dat 
duge cic ehuan muc phip ly qude te. Ve van 
de niy, Cdng ude qude te vd hai boa hoi \'a 
don gian hoi cae thii tiie hai quan ngiy 18 

thing 5 nam 1973. ed hieu lire tir ngiy 25 
thing 9 nam 1974 vi duge sira ddi. bd sung 
vao thing 6 nam 1999 (ggi li Cdng ude 
Kyoto sira ddi) cd the diing lam ^pguyen tic 
chi dao dd xay dung Luat Hii quan hien dai. 
Bdi Cdng ude Kyoto sira ddi bao gdm eic 
thdng le tdt nhai ciia hii quan cie nude tren 
the' gidi. Cu the hon, Cdng ude Kyoto sira ddi 
giiip mdi nude thuc hien duge eae cam ket 
qude te ciia minh ve thii tuc thuong mai va 
bien gidi trong dd ed eae quy tic da duge 
thd'ng nhit d Td chiic Thuong mai the gidi 
(WTO). Cdng ude ciing cho phep cic nude 
didu ehinh ehinh sieh va thu tuc hii quan 
eiia minh de dip irng duge cic yeu ciu dac 
thii ve phip ly, chinh tri. van hoi vi xa hdi 
ciia tirng nude. Viec xay dung Luat Hii quan 
phii hgp vdi Cdng ude Kyoto sira ddi se eho 
phep eo quan Hii quan dat duge tinh minh 
bach va ed thd du doin; loai bd cic thii tuc 
hii quan rudm ri, phire tap gay cham tri eho 
thdng quan hang hoi. Tuong tu, Luat Hii 
quan hien dai (Luat Hii quan mdi) eung se 
cho phep kidm tra hing hoi cd chgn Ige dua 
tren ky thuat quan ly riii ro, nop trudc thdng 
tin hoae td khai hai quan eiing nhu kiem tra 
sau thdng quan; dam bao khudn khd phip ly 
cho tridn khai tu ddng hoi trong dd cd giao 
dich dien tir. Ddng thdi, Luat Hai quan mdi 
ciing nhim trinh cic quy dinh khdng rd ring 
tao ke hd eho edng ehufc hai quan lam dung 
quyen ban de ra eic quydt dinh tuy tien hoae 
nhung su can thiep khdng cin thiet; dam bio 
viec trao dii thim quyen eho eo quan hai 
quan nhim dat duge cic muc tieu ve thuc thi 
va tuan thii phip luat hii quan. 

Viec gia nhap Cdng ude Kyoto sira ddi 
li mdt giii phip dd hien dai hoi Luat Hai 
quan song eung phii thiy rang day khdng 
phii la cich duy nhat. Bdi mac dii Cdng ude 
Kyoto sira ddi li cdng cu qude te toan dien 
nhit duge thiet ke' dd hii hoi hoi vi don giin 
•hoi thii tuc va quy trinh hai quan song cung 
cin phii ed cic cdng cu khic bd trg. Hien 
nay, WCO dang tiep tuc xay dung cic cdng 
cu va sing kien mdi nham bat kip nhirng 
thay ddi dien ra trong boat ddng hai quan 
duge thiei ke phii hgp va bd sung cho Cdng 
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ude. Vi vay, mdt giii phip khae cung khi 
kha thi dd la dua vao ip dung cic nguydn tic 
va thdng le ed trong Cdng ude theo timg thdi 
diem tinh de'n dac thii nang luc va mdi 
trudng cua tirng nude. Tit nhidn, cic thanh 
vien tham gia Cdng ude ed nghla vu phai ndi 
luat hoa cic chuin mue, chuin muc chuydn 
tie'p va cic thdng le dd xuat da chap thuan. 
Thdi ban thue hien cic chuin mue la 36 
thing kd tir ngay phe chuin Cdng ude; thdi 
ban thuc hien cic chuin mirc ehuyen tiep la 
60 thing ke tir ngiy phe chuin Cdng ude. 
Quy dinh niy khdng nhit thiei chi duge ip 
dung cho Luat Hii quan mi cd the ip dung 
cho eic van ban phip qui khic hoae cic 
edng eu phap ly tuong tu. 

Van dd d chd, Hai quan cie nude ed 
nghla vu phai dam bao cac quy dinh dua ra 
minh bach, cd khi nang du bio, nhit quin vi 
ding tin cay. Phip luat hii quan ciia eic nude 
thanh vidn phai bao gdm tdi thidu cic quy tic 
CO ban trong Phu luc tdng quit ciing cic van 
ban hudng din thuc hien chi tiet khdng duge 
phep bio luu. Ngoai ra, eic nude thinh vien 
cdn phii chip thuan toin bg hay mdt sd cie 
Phu lue ehuyen de vi cic Chuong khi gia 
nhap Cdng ude. WCO khuyen nghi eic nude 
tham gia Cdng ude chip thuan cie Phu luc 
chuydn dd vd nhap khiu, xuit khiu, luu kho. 
qui eanh va gia cdng. Tuy nhien, cie hudng 
din khdng mang tinh rang bude ve mat phip 
ly song hii quan mdi nude ed thd thdng qua 
va ip dung cie thdng le tdt nhit phii hgp vdi 
mdi trudng dac thii eiia minh. 

Mat khic, nen sir dung cie didu, khoan 
trong Cdng ude Kyoto sira ddi lim danh muc 
kidm tra dd so sinh quy dinh luat phap hien 
hinh vdi cie thdng le tdt nhit duge ndu trong 
Cdng ude theo tirng ndi dung. Cung nen 
nghien ciiu Luat Hai quan cua eic nude khie 
vi tham khao y kidn ciia hai quan cic nude 
dd cd bii hge kinh nghiem tdt trong viec xay 
dung phip luat hai quan hien dai. Sau khi 
da xie dinh duge cie khoang cich trong luit 
hai quan hien hanh. can dua ra eic giai phip 
khic phuc dua tren cie chuin mue qude te 
ed the chinh sira phii hgp vdi yeu ciu cu thd 
eiia tirng nude dudi hinh thire mdt Luat 

Hai quan mdi. 
Ngoai cic bien phip mang tinh phap ly, 

eic nude tham gia Cdng ude edn phai phan 
bd CO sd vat chat, con ngudi va thiet bj de 
thuc hien cic mue tieu eiia Cdng ude, trong 
dd linh vuc cdng nghe thdng tin, quin ly riii 
ro vi kidm soit dua trdn kidm toan la khdng 
thd thie'u duge. 

Thu: hai. Can nhic ky ludng nhiing trd 
ngai cd the gap phai trong qui trinh xay 
dung vi thuc thi Luat Hai quan hien dai. 

Cdng ddng hai quan vi cdng ddng tai trg 
qud'c td da riit ra bai hge; viec ip dung mdt 
cich thiie giii quyet dip khudn cho tat ca eic 
tinh hudng, ddi tugng "one size fits all" se 
khdng dem lai ket qui nhu mong mudn. Do 
dd, viec chii trgng den truyen thd'ng phip ly 
vi chinh tri, den mdi trudng van hda, xa hdi, 
CO cau td chue va binh ehinh dac thii ciia hai 
quan timg nude khi tien hanh hien dai hoa 
phip luat hai quan la het sire cin thiet. Cu the 
can quan tam den eic van de sau; 

Mdt Id, ve truyen thd'ng phdp ly 
Tinh hoi nhap la mdt trong cie tieu chi 

thiei yeu khi xay dung cic van bin phip luat 
hien dai. Tinh hoi nhap duge hidu la su 
thd'ng nhat giira luat mdi xiy dung vdi he 
thdng phip ly va phong cich soan thio phap 
luat qude gia. Khi soan thio mdt luat mdi, 
ngudi soan thio phai ehii trgng den truyen 
thd'ng phip ly eiia mdt qud'c gia. Cae he 
thd'ng phip ly, ne'u nhin nhan mdt cich tdng 
quit, duge phan thanh 2 nhdm Idn: dan luat 
vi thdng luat (common law). Dan luat dua 
tren cie luat thinh van duge xay dung thdng 
qua qui trinh lap phip. Thdng luat dugc xay 
dung trdn co sd nhirng tien le in (hay cdn ggi 
in le). Trong he thd'ng dan luat, eic dao luat 
cd xu hudng duge xay dung dudi dang eic 
tuyen bd chung vd nguyen tie trong khi 
thdng luat lai td ra ehi tiei hon rat nhieu. Tuy 
nhien, eic dac trung phd bien nay lai khdng 
miy inh hudng ddn viec xiy dung Luat Hai 
quan mdi. Di soan thao thanh edng mdt bo 
luat hoae dao luat hii quan mdi phii hgp vdi 
truydn thd'ng phip ly dac trung ciia mgt 
nude, ngudi soan thao phii nghien ciru ki 
phong each soan thao phap luat truyen thd'ng 
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cua nude dd, cich thire td ehire, eo ciu ciia 
cie bd luat hoae dao luat (vi du, mdt bd luat 
don nhit hay eic luat rieng biet), cich thiic 
dien giai quy dinh hinh chinh vi phip ly va 
lira chgn cic cdng cu phip ly. 

Hai Id, ve ky thuat soan tlido luat 
Luat phip cua mdt qud'c gia thdng nhat 

ve hinh thire va van phong soan thio nhim 
tao thuan Igi eho viec hidu vi didn giai luat 
eiing nhu duy tri uy tin (dignity) ciia qui 
trinh xay dung luat. Khi soan thao Luat Hii 
quan mdi, ngudi soan thao cin can nhic mdt 
cich than dio uu didm vi nbuge didm ciia 
phong each soan thao phip luat truydn thd'ng 
de tien hanh nhung cai tien cin thiet va cd 
the. Thue te lap phip eho thiy, luat eiia cic 
nude ndi tieng Anh thudng phiie tap va khd 
hieu. Sd dl nhu vay bdi mdt phin do nhirng 
nha soan thio luat d cic nude nay da thira 
hudng van phong ngdn ngir luat truyen thd'ng 
dugc sir dung d Vuong qud'c Anh tir the' ki 
XIX. Phin khae la do yeu ciu kbit khe ve 
tinh ehinh xie ciia luat. Van de la d chd, cin 
xir ly tdt cin can vira ed the dim bio do 
ehinh xie vira ed thd vin duy tri duge tinh 
don gian va rd rang ciia luat. Luat Hai quan 
phai don giin vi rd ring dd khdng ehi eae 
ddi tugng la nha lap phip hay luat su ma tat 
ci cie ddi tugng khic nhu eic edng chirc hai 
quan vi doanh nghiep ddu cd thd hidu dugc 
va hieu ehinh xae vd luat. Ddng thdi, Luat 
Hai quan cin phii ehinh xie de giam thieu 
CO hdi ra cic quyet dinh hay phin quyei mdt 
cich tuy tien eiia cic eo quan cd thim quyen 
hoae ci nhan ed chire trich. Don giin rd 
rang va ehinh xie li hai yeu td thue sir quan 
trgng trong viec giiip Luat Hii quan dat dugc 
tinh minh bach vi kha nang du bio eao. 

Ba Id, ve hinh thifc cdu triic ciia Liidt 
Hdi quan 

Mdt Bd luat Hii quan don nhat (single 
customs code) bao gdm tat ea dieu luat ve hai 
quan chic chin se uu viet hon mgt he thd'ng 
luat hii quan bao gdm nhirng quy dinh luat 
nim rii rie d nhidu van bin phip luat khic 
nhau. Chic chin doanh nghiep se ed dieu kien 
thuan Igi hon khi thuc thi cic quy dinh phip 
luat duge tdng quan trong mdt bd luat duy 

nhat, thay vi phii tham chieu nhieu van ban 
luat khic nhau va eung chinh dieu nay thiie 
diy tinh tuan thii phip luat eiia doanh nghiep. 
Bd luat Hai quan don nhat eung dd tien hanh 
sira ddi, bd sung hon do eic sira ddi, bd sung 
se "mac nhien tu tieh hgp" vao Bg luat Hai 
quan don nhit. Day li mdt uu diem Idn bdi 
neu khdng se khd xie dinh dugc chinh xie ndi 
dung luat sau khi sira ddi, bd sung khi cie 
dieu khoan sira ddi, bd sung khdng quy dinh 
rd se bai bd hoae thay the' cic luat xay dung 
trudc dd. Tuy nhien, thirc td lai rit hiem cd 
duge mdt Bd luat Hii quan don nhit that sir. 
Phin Idn cic nude da sip xep cic van dd lien 
quan den hai quan vao hai van ban phip luat 
chinh: mdt van ban xir ly cic van de bieu thud, 
thud hii quan vi thue' khic; mdt van ban xir ly 
vd cic quy trinh, thii tuc hii quan. Ben eanh 
dd, edn cd the cd nhieu quy dinh lien quan 
de'n hii quan trong cic luat duge ban hinh dd 
thuc hien cic Hiep ude vi Hiep dinh qud'c td. 
Ngoii ra, nhieu quy dinh phip ly lien quan 
de'n hai quan mang tinh thii ttjc nen khdng the 
trinh khdi xu hudng la ehiing duge dua vio 
trong eic quy dinh eiia thii tuc hinh chinh 
hoae hinh sir thay vi dugc neu trong Luat Hii 
quan. Do vay, phii thiy rang, tinh trang cic 
quy dinh lien quan den hii quan nim trong 
cie van bin phip luat tich biet la mdt thuc td 
khd the trinh khdi bdi do hii quan cd tham 
quydn thuc thi rat nhieu luat khic nhau ngoai 
eic Luat Thud va Luat Hai quan. 

Bdn Id, ve bien dich (dich thuat) 
Khi dua tren mdt bg luat miu trong qui 

trinh xay dung luat. nhi soan thio phii than 
trgng vdi nhirng riii ro trong dich thuat. 
Thdng thudng khdng thd dich chinh xie mdt 
khii niem phip ly tir mdt ngdn ngu hoae mdt 
he thd'ng phap ly sang ngdn ngu hoae he 
thd'ng phip ly khic vi ed thd khdng cd mdt 
khii niem phip ly tuong duong trong ndn 
van boa dich. Chang ban, khdng phii ngdn 
ngir nio ciing ed tir tuong irng vdi tir "kidm 
toin". Do vay, d day td soan thao luat cin xir 
ly tdt bii toin "giao thoa" trong van boa 
dich, bing cich tim hidu sau mdt khii niem 
phip ly nhai dinh xem khii niem dd ehi didu 
gi trong ngdn ngir gdc, tir dd dua ra md ti. 
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dinh nghia, hoae giii thich nham trinh hieu 
sai lenh khii niem phip ly duge dich. 

Ndm Id, ve gidi thich (dien gidi) cdc quy 
dinh hdnh chinh vd phdp ly 

Theo quan didm ehung, cie dao luat 
thudc he thd'ng dan luat mang tinh khii quit 
hon vi chi ndu cic nguyen tic chung cdn cic 
qui dinh chi tiei giao eho cic co quan khae 
ciia Chinh phii, trong dd cd Toa in. Nguge 
lai, cic dao luat thudc he thd'ng thdng luat 
bao gid eiing ehi tiet hon va ed it "chd trdng" 
eho didn giai cua Toi in. Tuy nhien thue td. 
mdt sd nude ip dung dan luat da xay dung 
cac dao luat chi tiei khdng kem nhung nude 
ip dung thdng luat. Van dd la d chd, cin tim 
hieu mdt cich cin trgng truyen thd'ng hai 
quan vi Toa lî i ip dung Luat Hii quan d mdt 
sd qud'c gia nhit dinh dd tir dd soan thio 
Luat Hai quan mdi eho phii hgp. Nhi soan 
thao luat ndn nhan biei dugc cie yeu didm 
trong phuofng phip truydn thd'ng va tuyet 
nhien khdng nen trao cho edng ehire hai 
quan quydn didn giii luat tuy y qui mire vi 
neu vay se khdng dim bio dugc tinh minh 
bach vi ed thd doin trude eiia thii tuc hai 
quan. Luat Hai quan eung cin phii cd mdt 
do linh boat mdm deo nhit dinh. viec ip 
dung Luat Hai quan mdt cich eiing nhic se 
tao nen nhirng "bude dem" khdng cin thiei 
trong thu tuc hii quan, nhai li lien quan ddn 
nhirng vi pham hoae tranh chip nhd trong 
giao dich thuong mai qud'c td. Dieu nay se 
tao them ginh nang va ip lue eho doanh 
nghiep, hii quan vi ca he thd'ng xet xir phip 
luat. Tuy nbidn, nhi soan thio luat cin phai 
biet duge cdng chiic hai quan vi thim phin 
didn giii mdt didu khoan trong Luat Hai 
quan nhu the nio vi lieu edng cbiic hai quan 
vi thim phin cd quydn quydt dinh d mdt 
miic do nio dd theo y mudn ehii quan va vi 
Igi ich ei nhan eiia minh khdng? 

Sdii Id, ve Ufa chgn cdng cu phdp ly 
Viec lira chgn mdt cdng eu phip ly phii 

hgp dd dip ung muc dich eiia mdt didu khoan 
nhat dinh eiia Luat Hai quan la hei sire quan 
trgng. Cd hing loat cie cdng eu phip ly da 
dang cho cie nude thanh vien WCO thuc hien 
cie nguyen tic hii quan hien dai. Tliuc te da 

chi ra ring, se li khdng hgp ly neu cd dgng 
cie qui dinh chi tiet dudi dang luat vi nhu vay 
dao luat se trd ndn dai ddng, khd hidu va kem 
tinh linh boat, co quan lap phip khdng the 
ludng trudc tit ca cic tinh hudng va bin than 
cie dao luat khd chinh sira hon so vdi viec 
ban hinh eae quy dinh chi tiei. Hon nira, hai 
quan eiing cd thd ung phd nhanh hon vdi cac 
van dd mdi niy sinh. Cd le cich tdt nhat, nen 
ban hinh cie quy dinh ehinh ydu, eo bin dudi 
dang luat trong khi cin thudng xuyen chinh 
sira cic qUy dinh chi tiet phii hgp hon vdi cic 
quy dinh hinh chinh. Tuy nbidn, cung cin luu 
y ring quyei dinh ban hinh dudi dang luat 
hay dudi dang quy dinh hinh chinh ehii yeu 
phu thudc vio "thdng le ip dung d mdt nude 
nhat dinh cung nhu phu thudc vio y mudn 
ehinh tri". Miic do quydn ban mi co quan lap 
phap sin sang giao eho co quan hinh phip 
trong viec chi tiei hoi luat thudng ehi phdi 
viec lira chgn edng cu phip ly. Trong dd, thdi 
gian ciing la mdt yeu to quyet dinh viec co 
nen dua mdt quy dinh chi tiet eu thd nao dd 
vao luat hay klidng vi thdi gian dinh eho eO 
quan lap phip ban hinh luat ban che hon. Tat 
nhien, viec ban hinh cie quy dinh chi tiet 
dudi dang quy dinh hinh ehinh thay vi luat la 
mdt "chien thuat chinh tri" dd tao thuan Igi 
hon cho viec thdng qua mdt du thao luat, vi 
thue te cho thay khd ed thd dat dugc su ddng 
thuan eao ddi vdi cie quy dinh ehi tiet, cu the. 

Bdy Id, ve xdc dinh vd Ufa chgn cdch 
thifc (phifang thifc) thifc hien 

Mdi nguydn tie cii each hien dai hoa 
phip luat hii quan ed the thirc hien dugc 
bing nhidu phuong thire khic nhau song 
khdng phii phuong thirc nao cung phii hgp 
vdi mdi trudng boat ddng dac thu ciia hai 
quan mdt nude. Vin dd li d chd, trude khi 
quydt dinh ip dung bien phip nao, phuong 
thiic nio cin tim hidu ky nang lire eiia td 
chii:e hai quan bao gdm do hieu qui va tinh 
liem chinh vd mat thuong mai. 

Vi du, lira chgn bien phip khuyen khich 
hoae bit bude sir dung chung tir dien tir de ap 
dung thii tuc hii quan dien tir se tao thuan Igi 
cho boat ddng thuong mai vi quan ly nha 
nude vd hii quan. Viec quyet dinh lira chgn 
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bien phip khuyen khich hay bit bude cin dua 
tren su can nhic can trgng mdi trudng thuong 
mai dien tir cung nhu boat dgng dac thii eiia 
CO quan hii quan. Mat khic, phii can nhic 
them, ed the ehi thdng qua mdt he thd'ng xir 
phat vi pham hii quan don thuin hay cin cd 
sir hd trg eiia bien phap khuydn khich tinh td 
hon, nhay cam hon nhu cho hudng. hoae tir 
chdi hoae thu hdi cie ehe' do thdng quan uu 
tien v.v. de cd thd dat duge miic do tuan thii 
cao eiia phip luat hii quan hien dai. 

Tdm la, ve xif ly nwi quan he vdi cdc ca 
quan Chinh phii khdc trong viec thifc hien 
chifc ndng kiem sodt hien gidi 

Hai quan thudng ed nghia vu thi hanh 
nhidu luat thudc nhidu linh vuc khie nhau 
ngoii Luat Hii quan va luat thud. Do vay, 
Hai quan thudng xuydn hgp tie vdi eic eo 
quan Chinh phii khic, dac biet trong viec 
thue hien ehiie nang kidm soit bien gidi. Do 
dd, ehi khi cd chd' tii quy dinh ve mdi quan 
he phu thudc lan nhau giira nhidu eo quan 
Chinh phii eiing ed ehire nang kidm soit bien 
gidi, Luat Hai quan mdi ed the ip dung 
thanh cdng vi cd hieu qui. Qui trinh tham 
vin giira hii quan va cic co quan khic ciia 
Chinh phii ed vai trd hei sire quan trgng 
trong viec loai bd cie quy dinh luat phip 
ehdng cheo hoae khdng nhit quin. De don 
gian hoi tbii tuc hii quan vi cie thii tuc bien 
gidi khic, Hii quan can phai hgp tie chat 
ehe vdi bd, nginh va eo quan lien quan khie 
trong viec thue thi eic quy dinh tai bien gidi. 
Ne'u khdng, viec nhidu co quan Chinh phii 
khie nhau eiing tham gia thue thi cac thii tuc 
tai bien gidi nhieu kha nang se tao nen tinh 
trang tham nhung trong khi tinh hieu lire va 
hieu qua thue thi kem. Tai mdt sd nude cd 
nen kinh td dang trong qui trinh ehuyen ddi 
noi ed khdi lugng hing hoi giao dich qua 
bien gidi khdng ding ke vi trich nhiem kiem 
soit bien gidi do lire lugng quan ddi dim 
trich vi vay Hii quan da gap khi nhieu khd 
khan khi thuc hien chirc nang kidm soit bien 
gidi. Trong trudng hgp nay, Hai quan ed the 
tham gia dd dam bio phdi kei hgp va don giin 
hoi qui trinh kidm tra tai bien gidi. Do vay, 
viec hgp tic vdi cac co quan kidm soit bien 

gidi khie la dac biet quan trgng khi xay dung 
eic quy dinh luat phip ve thii tuc bien gidi. 

Chin Id, ve thdm quyen ciia Hdi quan 
trong viec thifc thi Luat Hdi quan hien deu 

Hai quan tit ei cie nude deu ed chirc 
trich thue thi phip luat song pham vi trich 
nhiem va quyen ban ciia Hii quan mdi nude 
lai khic nhau. Hii quan mdt sd nude cd 
quyen han Ion dd thue thi luat vi cie quy 
dinh hii quan. 0 nhirng nude nay, quydn ban 
thi binh phap luat eiia Hii quan cdn duge 
quy dinh trong Luat Hinh su va khdng chi bd 
hep trong cic vin dd hen quan den hai quan. 
Nguge lai, ed mdt sd nude, Hii quan cd vai 
trd ban che' hon. Hii quan cic nude nay chi 
thue thi Luat Hii quan lien quan den vin dd 
thu thud thdng qua hinh thire kidm tra. phan 
loai va xie dinh tri gii hang hoi. Khi ddi 
mat vdi yeu ciu ngay eing gia tang trong 
viec ehdng gian lan thuong mai nhu vi pham 
quydn sd hiru tri tue, gian lan thue vi hinh vi 
chuydn gii; budn lau ma tuy, budn lau vu 
khi, dan duge; rira tien va cic hinh vi vi 
pham phip luat khic, Hii quan eae nude nay 
se can cd quyen ban thuc thi Idn hon. 

Td edng tie ehuyen mdn eua WCO vd 
gian lan thuong mai da khuyen nghi mgt tap 
hgp eae quydn ban thue thi eiia Hai quan, 
gdm: kidm tra (tuan thii Luat Hii quan); 
quydn khim xet (hing xuit khiu, nhap khau 
bit hgp phip); Iiy mau; bat giu, tieh thu; 
quyen tiep can tii lieu, ehirng tir; hau kiem 
ddi vdi hang hoi xuat, nhap khiu; tam giam 
hoae bat giir; bude tdi; truy td; phong toi tai 
sin; trao ddi thdng tin; thim tra nhan danh 
Hii quan cic nude khie (WCO 2004a). 

De dim bio thue thi Luat Hai quan hien 
dai, cin trao cho eo quan Hii quan quydn 
ban vi trich nhiem thuc thi Ion hon, bdi xuat 
phit tir hai ly do co ban: mdt li, hieu lire va 
hieu qui thi hinh phip luat; hai li, tinh thin 
(Morale) lim viec eiia edng ehiie hai quan. 

Trude hei, phii thiy ring Hii quan ed 
mdt vi tri dac biet thich hgp eho viec thuc thi 
Luat Hai quan va luat khie tai cic khu vuc 
bien gidi \i Hai quan duge trang bi vdi eo sd 
ha ting dinb rieng eho kidm tra hing hoi, 
hinh khich va phuong tien van tii qua lai 
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bien gidi. Nang lire eiia hai quan trong thue 
thi phap luat hai quan va cic luat khie tai 
bien gidi se duge tang eudng khi su diang cic 
cdng cu quin ly riii ro, edng nghe thdng tin 
va hgp tic vdi cie co quan khic ciia Chinh 
phii eiing nhu Hii quan cac nude. Cic cdng 
cu nay se cho phep Hii quan dinh gii duge 
va danh gia ehinh xie nguy co \'a xir ly hieu 
qui nhung sai pham cd thd xiy ra. Do dd. 
viec trao quyen ban thoi ding cho eo quan 
Hii quan trong viec thue thi Luat Hii quan 
va cie luat khic lien quan den cic \i pham 
qua bien gidi giiip dam bao hieu lire \a hieu 
qui cao trong thuc thi phip luat. 

Mat khie. de tang eudng ding ke vai trd 
eiia Hai quan cin trao cho cdng chiic hai 
quan quyen khim xet, ngan can, bit giir. tich 
thu va dieu tra hang hoi. phuong tien van tii. 
con ngudi lien quan den cac trudng hgp \ i 
pham hay cd diu hieu vi pham phap luat hii 
quan. Bdi neu chi gidi han quyen ban thuc 
thi eiia hii quan trong chue nang thu thue thi 
se inh hudng khdng tdt den tinh thin lam 
viec ciia edng chirc hii quan. Chang ban, 
viec chuydn quyen dieu tra cho mdt eo quan 
Chinh phii khac nhu eanh sit se lim triet tieu 
dgng luc khuyen khich edng ehire hii quan 
phit hien nhung sai pham tai bien gidi \i 
ehuyen quyen didu tra cho eanh sit cung 
ddng nghia vdi \iec mat di nhirng eo hdi lap 
nen thinh tich, cdng trang dugc xa hdi cdng 
nhan hoae dugc hudng eic khuyen khich \e 
vat chit nhu thudng ngoai luong.... Hau qua 
la se giim hieu qui eiia boat ddng hai quan 
va suy yeu liem chinh hii quan. 

Vd van dd nay. tai Phu luc H. Cdng ude 
Kyoto sira ddi neu rd eic chuin muc va 
thdng le khuye'n nghi thue hien nham dim 
bio thuc thi phip luat hai quan mdt each 
cdng bang, nhanh ehdng. nhat quin. minh 
bach vi cd thd du doin trong khi giim thieu 
nhiing xio trgn gay ra cho thuong mai vi 
xuit nhap eanh eiia ngudi dan. Phu luc nay 
Cling xir ly vin de xie dinh va dieu tra nhirng 
vi pham phip luat hii quan eiing vai trd eiia 
Hai quan trong viec xir ly hinh chinh eic \ i 
pham. Tuy nhien, Phu luc khdng bao gdm tat 
ca cie hoat ddng ma Hii quan thudng tham 
gia khi xir ly cic \i pham hai quan va \i 

pham qua bien gidi khic \i rit nhidu boat 
ddng trong sd dd nam ngoii pham vi dieu 
chinh ciia phip luat hai quan. Trong dd, Phu 
luc neu rd didu tra va xir ly hanh ehinh la hai 
vin dd phii dirge quy dinb cu thd trong Luat 
Hii quan. Cdng ude khdng gidi ban quyen 
han trao cho co quan Hai quan trong luat eiia 
tirng nude mi thira nhan sir da dang ve pham 
\i quydn han thuc thi giira Hii quan cac 
thanh vien. Quan trgng hon. cin xie dinh 
quydn ban thuc thi trao cho co quan Hai 
quan dua tren Hien phip. he thdng phip ly 
va thd ehe eiia mgt nude. Tuy nhien. dieu cot 
loi li Hai quan mdi nude phai tan dung dugc 
cie cdng cu quan ly riii ro, cdng nghe thdng 
tin cung nhu phai hgp tie vdi eic co quan 
Chinh phii khic va Hai quan eic nude nhim 
thue thi phip luat hii quan mgt cich edng 
bing. nhanh ehdng vi nhit quin theo cac 
nguyen tic trong Cdng ude Kyoto. 

Mdt yeu ciu khie dat ra cung het sire 
quan trgng la Luat Hii quan va cic the che 
phii bit kip \di eic cam kei qude td eiia 
Chinh phii. Ching han, dd thue thi quyen sd 
hiru tri tue theo quy dinh eiia Hiep dinh 
TRIPS - didu ehinh nhirng khia eanh eiia 
quydn sd hiru tri tue lien quan den thuong 
mai (WTO 1994b). WCO dang tien hanh 
ehinh sira Luat Miu vd bio hd quyen sd hiru 
tri tue (IPR) de giiip Hii quan cie nude 
thinh vien ban hanh nhiing bien phip nhim 
bio hd quyen sd hiiru tri tue ma khdng can 
thiep vao cic giao dich thuong mai hgp 
phip. Mat khie nhim muc dich ludn dua vao 
Luat Miu cic thdng le tdt nhit eung nhu phii 
hgp vdi cic khuyen nghi eiia Td ehiie Sd hiru 
tri tue the gidi (WIPO). 

Tdm lai. xay dung he thdng phip luat 
hai quan hien dai mang tinh tat yeu khach 
quan. song vin dd li d chd phai ludng trudc 
duge nhirng trd ngai cd thd gap phii trong 
qui trinh thuc hien dd lira chgn duge nhirng 
cich ling xir phii hgp va bieu qui. trong do 
Chinh phii eic nude cin phii xay dung chien 
luge phit tridn vi xie dinh rd vai trd eiia cO 
quan Hai quan. dac biet luu y de'n cich thirc 
dap irng cic yeu ciu dat ra ma van dat dugc 
\ a duy tri eae ehuan mue qude te trong Luat 
Hai quan hien dai. 
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