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PHAP LUAT VE BAN GIA THAP NHAM LOAI BO
POI THU CANH TRANH

I. KHAI QUAT VE BAN GIA THAP
NHAM LOAI BO DOI THU CANH
TRANH

Theo ly thuyét kinh t€, gid mét san
phim thay déi s& din dén su thay déi theo
chiéu ngugc lai clia khéi lugng cau thy
thudc vio dd co gidn theo gid cla cdu.' Do
nhiéu 1y do khic nhau ma nhiéu doanh
nghiép muén tang khdi luong bén ra bing
cich giam gid. Vi vay, canh tranh vé gid 1a
mot hanh vi canh tranh binh thuéng trong
nén kinh t€ thi truong. Phap luat canh tranh
luén khuyén khich cic doanh nghiép canh
tranh véi nhau vé gid ca hang hda, dich vu
dé cung cdp cho ngudi ticu ding nhitng san
phdm véi gid thdp nhat c6 thé. Tuy
nhién,khéng phai moi hanh vi ban hang hoa,
dich vu vé6i gid thip déu ¢6 lgi cho ngudi
tiéu ding néu xét & lgi ich dai han. Hanh vi
ban gid thap, ¢6 thé thdp hon rit nhiéu so
véi chi phi (gid thanh) nham loai bo déi thi
canh tranh, chiém linh thi truong va sau mot
thdi gian nhat dinh ning gid Ién dé thu loi
nhuan 16n s& bép méo canh tranh, anh
hudng x&u dén lgi ich cha ngudi tiéu ding.
Thim phdn Toa 4n t6i cao M§ Brandeis
da canh bdo vao nam 1913; “... khong nén
do tudng vé gia tri cua viéc giam gid. N6
(gidm gid) 1a vii khi c6 hiéu qua nhat cua
doc quyén - mot phuong tién tiéu digt doi

* Thac s§ Luat hoc, Khoa Lu4t Thuong mai, Trudng
Dai hoc Luat TP. H6 Chi Minh

! Xem David Begg et al., Economics, 6™ Edition, The
McGraw-Hill Companies, London, 2000, ISBN 0 07
709615 0, pp. 58-61.
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thG canh tranh nhé...”%. Do dé, phdp luat
canh tranh cla cdc quéc gia thong qua ché
dinh lam dung vi tri thong linh thi trudng va
doc quyén nghiém cam hanh vi ban gia thap
nham loai bd d6i tha canh tranh (predatory
pricing)’.

C6 rat nhiéu dinh nghia khdc nhau vé
bin gid thap nham loai bd d6i thh canh
tranh (BGTLBDTCT). Cic nhi kinh 1€
thuong xem BGTLBDTCT 1a mét hanh vi
chi hop 1y khi c6 thé kiém ché hay loai bo
canh tranh, hay 12 hanh vi khong thé ¢6 loi
nhuan néu khong cé viéc tir bo thi trudng
ctia doi thia canh tranh do hanh vi d6 gay ra.
Theo d6, cac khoan 16 do viéc ban gid thap
hon chi phi (gid thanh) dugc coi 1a cic
khoan ddu tu va lgi nhuan thu dugc trong
tuong lai do thong linh thi trudng qua viéc
loai bo d6i thi canh tranh 14 két qua cua
viéc ddu tu d6.* Nhu vay, BGTLBDTCT
khong chi 1a viéc giam gid ma con la viéc
gia tdng tuong Ung san lugng bédn ra, ting

2] ouis Brandeis, “Cutthroat Prices — The Competition
that Kills”, Harpers Weekly, 15 November 1913, pp.
10-12, trich lai tir Christian Ahlborn & Bill Allan,
“The Napp Case: A Study of Predation?”, World
Competition 26(2), 2003, p. 253.

Y Lién minh Chau Au (EU): Diéu 82 Hiép uéc thanh
lap Cong déng chau Au (TEC); Mg: Diéu 2 Dao luat
Sherman, Diéu 2(A) Dao luat Clayton dugc sira déi
bdi Dao luat Robison Patman; Canada: Diéu 50(1) va
79(1) Luat Canh tranh; Viét Nam: khodn 1 Diéu 13
Luat Canh tranh...

* Xem David Evans & Richard Schmalensee, Some
Economic  Aspects of Antitrust  Analysis  in
Dynamically Competitive Markets, NBER Working
Paper 8268, 2001; Willig & Robert Ordover, “An
Economic Definition of Predation: Pricing and

Product Innovation”, Yale Law Review, Vol. 9818,

1981.
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thi phian. Giam gid ma khong ting san
lugng bén ra thi vé ich vi doanh nghiép thuc
hién hanh vi nay s& khong thé dap tng nthu
cdu gia tang cta khach hang, tir d6 khong
thé “an cap” thi phan tir d6i tha canh tranh.

BGTLBDTCT, theo Toa an (61 cao My,
la “ban vd&i gia thdp hon chi phi theo
phuong phap tinh todn hop ly (appropriate
measure of cost) vdi muc dich loai bo céc
doi tha canh tranh trong ngan han vA giam
canh tranh trong dai han”®. Thudt ngi
BGTLBDTCT thutng dugc sir dung chit yéu
trong cdc vu viéc ma “mot doanh nghiép cé
vi tri théng linh trén thi trudng lién quan,
cat giam gia bdn ddy dd6i thi canh tranh ra
khoi thi trudng, hoac can tré cic déi thu
tiém nang gia nhap thi trudng™.

Theo Uy ban chau Au, BGTLBDTCT
khong chi la “gid bidn ra duge xem nhu la
mot su de doa doi véi su s6ng con hay gia
nhap cha cdc d6i thd canh tranh hiéu qua,
boi vi gid dugc xdc dinh & mic ma chi ¢é
thé giai thich nhim tiéu diét d&i thd canh
tranh ngang bang hay c6 hiéu qua hon, hay
can tr& su thim nhap thi trudng cia nhitng
d6i thi nay”, ma con [a ciac chién luge ban
gid thap nhim loai bd d6i tha canh tranh’.

Theo Vin phong thuong mai cong bing
(OFT) - Co quan quan ly canh tranh cia
Anh, BGTLBDTCT la “hanh vi chdp nhan
16 ¢ mot thi trudng xdc dinh duge thuc hién
mot cdch ¢6 tinh nhdm tiéu diét déi thi
canh tranh cu thé, sau d6 loi nhuan trén

Y Cargill Inc. v. Montfort of Colo., Inc., 479 U.S. 104,
117 (1986).

¢ Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U.5. 574, 584 (1986).

? Philip Lowe, EU Competition Practice on Predatory
Pricing, Introductory Address to the Seminar “Pros
and Cons of Low Prices”, Stockholm, 5 December
2003.

HAP LUAT VE BAN ...

muic binh thudng sé€ cé duge trong tuong lai
& trén cung thi trudng hay thi trudng khac™,

Mac di cic dinh nghia V&
BGTLBDTCT cé thé khdc nhau nhung nhin
chung déu ham chia 3 y&u t6 co ban sau:

Thir nhdr, doanh nghiép ban gid thdp
nhim loai bo d6i thh canh tranh, thong
thuong la doanh nghiép ¢é vi tri thong linh
thi trudng hay ¢6 mot stic manh thi trudng
nhat dinh, thuc hién hanh vi nhu vay theo
ciach khoéng toi wu trong ngéan han, va chi cé
thé hop 1y vé mit chién luge véi 1y do la
1am gidm canh tranh trong tuong lai;

Thit hai, hanh vi nhu vdy c¢6 anh hudng
lam giam hay loai bo canh tranh;

Thit ba, doanh nghiép thuc hién hanh vi
dé thu dugc 19t nhuédn théng qua viéc giam
canh tranh trong tuong lai nhd ¢6 sitc manh
thi trudng tang thém’.

Tuy nhién, viéc phan biét hanh vi

"BGTLBDTCT vi pham phdp luat canh tranh

va hanh vi canh tranh hgp phdp vé gid 1a
khong dé dang. Hanh vi BGTLBDTCT dat
ra rit nhiéu vin dé & ca goéc do kinh 1€ va
phép 1y. Chinh sy phuc tap nhu vy ma co
quan quin ly canh tranh vi tda dn cé thé
pham sai ldm. Va sai ldm nhu vay thudng
phai trd gid rat dit, déu anh hudng dén
quyén lgi clia ngudi tieu dung va hiéu qua
chung cha nén kinh t€. Néu hanh vi canh
tranh hgp phdp vé gid bi cho 12 hanh vi
BGTLBDTCT sé khién cho viéc canh tranh
hop phap bi han ché&; nguge lai, néu hanh vi
BGTLBDTCT lai dugc coi la hanh vi canh
tranh vé€ gid hop phédp thi hé qui 1a nhiéu

* OFT Report Thamesway Limited, 1993, para. 8.4.
? Xem Christian Ahlborn & Bill Allan, ibid, pp. 234-
235. Xem thém David Spector, Definitions and
Criteria of Predatory Pricing, Working Paper Series,
Department of Economics, Massachusetts Institute of
Technology, Working Paper G1-10, January 2001.
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déi thu canh tranh ¢d hiéu qua sé bi loai bo
khéi thi trumg'.

Vi vay, nghién ciru viéc 4p dung phap
luat canh tranh trong linh vuc bin gid thap
nhim loai bd d8i thd canh tranh cha cic
nudc, dac biét la cia My va Lién minh chau
Au (EU), théng qua céc 4n 1& cu thé 1a hét
stic cdn thiél, qua d6 tao nén tang dé c6 thé
phan tich quy dinh tuong tu trong phap luat
canh tranh cha Viét Nam.

Il PHAP LUAT VE BAN GIA THAP
NHAM LOAI BO DPOI THU CANH
TRANH O MY VA CHAU AU

1. My

1.1. 8 My, m6i quan ngai vé hanh vi
BGTLBDTCT da xuit hién sdm ngay khi cé
quy dinh vé phép luat canh tranh. Mot
doanh nghiép thuc hién hanh vi
BGTLBDTCT dé duy tri doc quyén, hay
trong nd lyc (Am muu) dat dugc doc quyén
¢6 thé bi khoi kién theo Diéu 2 Dao luét
Sherman, hodc Diéu 2(a) Dao luat Clayton,
~ duoc sira déi bai Pao luat Robinson-Patman
Act n€u hanh vi BGTLBDTCT mang tinh
phan biét"'. Cic dn 1& Standard 0il"™ va
American Tobacco™ 1a nhiing 4n 1& ddu tién
lién quan dén BGTLBDTCT.

1.2. Tuy nhién mai dén 4n 1&¢ Brooke
Group™, Toa an t6i cao My méi dua ra 2
diéu kién dé xem xét hanh vi bdn gid thdp
cé phai 1a BGTLBDTCT hay khong. b6 la:

" Xem Matsushita, 475 U.S. 574, 594 (1986). Xem
thém Christian Ahlborn & Bill Allan, ibid, pp. 238-
239.

Y Brian A. Facey & Roger Ware, “Predatory Pricing
in Canada, the United States and Europe: Crouching
Tiger or Hidden Dragon”, Woerld Competition 26(4),
2003, pp. 636-637.

'2 Standard Oil Co. v. United States, 221 US. 1
(1911). '

13 American Tobacco Co. v. United States, 328 U.S.
781 (1946).

4 Brooke Group Ltd. v. Brown & Williamson Tobacco
Corp., 509 U.S, 209 (1993).
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(1) gid d6 phai thap hon chi phi (gid thanh)
theo phuong phép tinh todn hop ly; va (2)
doanh nghiép thuc hién hanh vi dé phai cé
trién vong hop 1y (hay ¢6 kha nang nguy
hiém) thu héi khodn déu tu do gid ban thip
hon chi phi.

1.3. Vé vin dé chi phi theo phuong

" phdp tinh todn hop 1y, mic du Toa dn toi

cao My cho ring gid bdn thap hon chi phi
(below-cost pricing) 13 mot yéu td cin thiét
cta hanh vi BGTLBDTCT, nhung né van
chua chi rd cdc loai chi phi hop 1y nao duoe
stt dung dé€ so sdnh véi gid ban. Do dé cic
tda dn khu vyuc {Circuit Court) di sir dung
nhiéu mic chi phi khdc nhau. Toa dn khu
vuc hai, Téa dn khu vyc nim, di st dung
kiém tra Arceda-Turner vé chi phi (Areeda-
Turner test),” theo d6 gid ban (P) thdp hon
chi phi bién du tinh hop ly (reasonably
anticipated marginal cost), hay thay th& cha
n6 la chi phi bién déi trung binh du tinh hop
ly (reasonably anticipated average variable
cost: AVC(C), P<AVC, dugc coi la

'S P. Areeda vi D. Turner vao nam 1975 di trinh bay
viee kiém tra d8i vdi hanh vi BGTLBDTCT. Xem
Phillip Areeda & Donald Tumer, “Predatory Pricing
and Practices under Section 2 of the Sherman Act”, 88
Harvard Law Review 697 (1975). Theo d6, ¢6 3 loai
chi phi cin xem xét: (1) chi phi bién (marginal cost:
MC) 14 khoan tang thém trong téng chi phi tir ket qud
clila viéc san xudt thém mét don vi san lugng; (2) chi
phi bién déi trung binh (average variable cost: AVC)
I3 thuang s6 cha téng céc chi phi bién d6i chia cho
san lugng; va (3) chi phi t6ng trung binh (average
total cost: ATC) 4 thuong s6 clia tdng tat cd céc chi
phi bi€n déi va cic chi phi c¢6 dinh (fixed cost: FC)
chia cho san lugng (Q): ATC=
(EVC+EFC)/Q=AVC+AFC, trong d6 AFC 14 chi phi
¢8d dinh trung binh (average fixed cost). Areceda va
Turner cho ring hanh vi BGFLBDTCT chi c6 thé xdy
ra khi gid (P) thap hon MC, nhung viéc tinh toin MC
rdt khé nén da sir dung AVC thay thé. Néu P2 AVC
thi gid bdn d6 vin duge coi 13 hgp phdp. Phan tich
Areeda-Turner vé chi phf dugc thiét lap dé viec han
ch& céc hanh vi dinh gid cfia doanh nghiép cang it
cing t6t, phan dnh quan diém cla tic gid cho rang
BGTLBDTCT la mét hién twong hi€ém xdy ra.



BGTLBDTCT". Khéng nhitng thé Toa 4n
khu vuc hai con khang dinh néu gid ban 16n
hon chi phi bién déi trung binh, P>AVC, thi
khéng bao gid bi coi 1a BGTLBDTCT". Tuy
nhién Toa dn khu vuc chin, Toa an khu vuc
mudi mot xdc nhan kha ning ring gid 16n
hon chi phi bién déi trung binh nhung nhé
hon chi phi tong trung binh (ATC),
AVC<P<ATC, ciing c¢6 thé la hanh vi
BGTLBDTCT". Tham chi Toa 4n khu vuc
mot ban ddu sl dung muc chi phi dé€ so sdnh
12 chi phi téng trung binh (ATC),"” sau d6

lai ding chi phi bién ddi trung binh (AVC)™.

Nhung ¢6 mot diéu ro rang 1a Toa dn téi
cao M¥ da xédc dinh néu gia ban 16n hon chi
phi tdng trung binh (ATC) thi khong thé coi
13 vi pham phap luat canh tranh. Toa 4n t6i
cao MY, trong dn 1€ Brooke Group ciing nhu
trong cdc 4n l¢ trudc day, dd khang dinh:
“khong dong ¥ véi quan diém rang gid ban
16n hon chi phi, nhung thap hon mic gid
chung trén thi trudng hay thip hon chi phi
cua daéi thu canh tranh, 13 anh hudng xau
dén canh tranh theo quy dinh cha phdp luit
canh tranh™*'.

' Xem Kelcoe Disposal, Inc. v. Browning Ferris
Indusiries, 845 F2d 404 (2™ Cir. 1988), Stearns
Airport Equipment Co. v. FMC Corp., 170 F.2d 519,
532 (5" Cir. 1999).

" Xem Northeastern Tel. Co. v. AT&T, 651 F.2d 76
(2™ Cir. 1981).

" Xem William Inglis & Sons Baking Co. v. ITT
Countinetal Baking Co., 668 F.2d 1014 (9" Cir. 1981),
McGahee v. Northerrn Propane Gas Co., 858 F.2d
1487 (i1™ Cir. 1988).

" Xem Barry Wright Corp. v. ITT Grinnell Corp., 724
F.2d 277 (1* Cir. 1983).

¥ Xem Tri-State Rubbish, Inc. v.Waste Management
Inc.,998 F.2d 1073 (1" Cir. 1993).

' Theo Einer Elhauge (Einer Elhauge, “Why Above-
Cost Price Cut to Drive out Entrant Are not Predatory
and Implications for Defining Costs and Market”, 112
Yale L. J. 681, 2003, pp. 826-827), cdc nd luc nhim
han ché€ viéc ban gid thdp trén chi phi 1a khong c6 co
s vA ¢6 &nh hubng xfu dén canh tranh. Ngoai ra Toa
4n 181 cao M§ con cho rang viéc bdn v6i gid cao hon
chi phi khéng bi trimg phat vi hanh vi nha vay nam

1.4. V& vin dé thu héi khoan ddu tu,
theo Toa 4n t6i cao My, dé viéc ddu tu hop
1y, ngudi thuc hién hanh vi BGTLBDTCT
phai ¢6 ky vong hop 1y (reasonable
expectation) thu lai dugc moét khoan tién,
duéi hinh thitc 1gi nhuin déc quyén sau nay,
16n hon khoén 16 phai gdnh chiu do ban gid
thdp™. Do dé, viéc thu héi khoan ddu tu do
ban gid thap 14 muc tiéu cudi cing clia hanh
vi ban gid thap bat hop phdap. Néu hanh vi
bdn gid thdp dugce thuc hién nhung khong ¢é
trién vong hgp 1y (reasonable prospect, theo
Pao luat Robertson Patman) hay khd nang
nguy hiém (dangerous probability, theo Dao
luat Sherman) vé viéc thu hoi khoan 16 do,
tic s& khong cé viéc doc quyén nang gid,
anh hudng dén van dé canh tranh sau nay,
thi hanh vi d6 khong vi pham phédp luat
canh tranh boi muc dich cta phép luit canh
tranh [3 nhim “bao vé canh tranh chit khong
bao vé déi thi canh tranh™*.

Pé viéc thu héi khoan dau tr cho viée
bin gid thdp dién ra, viéc bin gid thap dé
phai ¢6 kha nang tao nén anh huéng déi véi
cdc d6i thl canh tranh qua viéc ddy doi thu
canh tranh ra khoi thi trudng, hoac budc
chiing phai nang gia ban cla ching 1én miic
cao (supracompetitive level) trong khuon
khé doc quyén nhém c6 kiém sodt
(disciplined oligopoly)*. Diéu niy lién
quan dén muc do va thoi gian thuc hién
hanh vi BGTLBDTCT, sitc manh tai chinh
cta doanh nghiép thuc hién hanh vi dé va
cla d6i tha canh tranh (nan nhén), cling nhu

ngoai kha nang kiém sodl thuc t€ cla tda an. Xem
Brooke Group, 509 U.S, 209, 223 (1993).

2 Matsushita., 475 U.S. 574, 588-589 (1986).

B Brown Shoe Co. v. United States, 370 U.S. 294, 320
(1962).

* Trong Brooke Group, nguyén don cho ring hanh vi
bdn gid thap cha bi don ndm buéc nguyén don va ca
nganh cong nghiép thudc 14 phai nang gid va tham gia
vao hoat dong doéc quyén nhém vé gid vdi mirc gid
€ao.
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dong luc va y chi ctia cdc bén. Nhu vay van
dé phan tich & day 13 v6i khoan 16 do hanh
vi bdn gid thap c6 thé xdc dinh nhu vy thi
muc tiéu hudng téi c6 dat duge hay khong.

Néu tinh huéng va dit liéu thuc t€ cho
thdy ring mac gid thidp dudi chi phi anh
hudng dén muc tiéu, thi cdn xem xé€t tiép
diéu d6 ¢6 anh hudng dén canh tranh trén
thi trudng lién quan hay khong. Tic 14 phai
chimg minh dugc k€ hoach ban gid thap dé
s€ dan dén viéc ting gid trén mic cé thé
canh tranh dé cé thé di dé b dip cho
khoan 16 do gidm gi4, tinh ca gid tri thoi
gian (tién 1di) cha khoan 186 da gdnh chiu.
Nhur vay, phai xem doanh nghiép thuc hién
hanh vi bdn gid thip dé c6 thé gianh dugc
stic manh thi trudng (market power) dé dinh
gia cao hon mifc gid canh tranh hay khéng,
va c6 thé duy tri duge mic gii cao nhu vay
trong sudt mot thdi gian dai dé ki€ém dugc
khodn lgi nhuén 16n hon nhiéu khoan loi
nhuin ma nd da tir bd trude day do ban gia
.. thdp hon chi phi hay khong.

1.5. Do d6, viéc ban gid thdp hon chi
phi chua dii dé c6 thé suy ra ring c6 thé thu
héi khoan ddu tu v anh hudng xdu dén
canh tranh, ma can phai xac dinh: (i) uéc
tinh chi phi cta hanh vi bdn gia thip dé, va
(i1) phan tich ké hoach ban gia thap va cau
triic, diéu kién thi trudng lién quan. Néu
tinh hinh thi truong khong ¢é di ching cit
dé cho ring k& hoach bdn gid thap c6 thé
dan dén viéc tang gid kéo dai trong tuong
lai; hay thi truong lién quan khong tap trung,
¢é tinh canh tranh cao, viéc gia nhip thi
trudng rit dé dang, hoic doanh nghiép thuc
hién hanh vi bdn gid thap khong du tiém luc
dé chi€ém thi phdn clia d6i thii canh tranh thi
khong the ké luan 12 hanh vi
BGTLBDTCT?. Nhu vay tiéu chi thu héi

% Xem Brooke Group, 509 U.S. 209, 225-226 (1993).
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khoan 16 1a rat quan trong, ¥ dinh loai bd
do6i thi canh tranh trong viéc ban gid thip
chi 1a mot y&u 16 dé xem xét ma théi. Néu
frén co sd cdu triic thi trudng cé thé két luan
rang doanh nghiép bdn gid thdp khong thé
nam giif duoc thi trudng, thi hanh vi ban gid
thap khong thé bi coi 1a BGTLBDTCT, bat
ké ¢ dinh thuc hién hanh vi dé l1a gi**.

Trong 4n 1& Brooke Group, khi cudc
chién vé gid nd ra, bi don da ti€én hanh giam
gid. Gid bédn cta bi don nho hon chi phi
tong trung binh trong vdng 16 thang lién tuc
va ¢6 nhimg ldc thap hon chi phi bién déi
trung binh. Diéu nay thoa min diéu kién tha
nhat. Nhung dac diém thi trudng thudc 14
cia M¥ ¢6 tinh tap trung cao, hanh vi dinh
gid mang tinh doc quyén nhém nén viéc bdn
gi4 thap cha bj don theo Toa 4n t6i cao My
la nham giit vitng thi phan, chit khong phai
1a nd lyc nhdm thic ddy nganh cong nghiép
thuée 14 tang gid, tdc sé khong c6 viéc thu
hoi khoan 16 do giam gid trong tuong lai,
khong théa min diéu kién thd hai. Do dé
viéc bidn gia thdp cia bi don khong phai 1a
BGTLBDTCTY.

1.6. Ngoai ra, luit phdp cua My ciing
thira nhan cdc giai thich hgp ly (business
justification) nham ddp tng vdn dé canh
tranh. Nhu viéc cat giam gid cla cdc doanh
nghiép 16n dé phll hop véi gia khuyén mai
thadp cta d6i thtt canh tranh méi gia nhap,

6 thé du thap hon chi phi bién déi trung

binh, ciing ¢6 thé dugc coi khéng phéi la
BGTLBDTCT néu hanh vi dugc thuc hién

% Xem Herry v. Chloride, 809 F.2d 1334, 1345 (8"
Cir. 1987); Christian Ahlbom & Bill Allan, ibid, p.
241. :

2 Xem William C. Holmes, Antitrust Law Handbook,
ANTITRHDBK TOC, Westlaw data base updated
March 2004, # 3:14. .
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nhiam ddp tng vdn dé canh tranh, bdo vé
quyén l¢i clia né néu bi tan cong®.
2.EU

2.1. G EU, Diéu 82 Hiép uéc thanh lap
cong déng Chau Au (TEC) nghiém cdm
doanh nghiép c6 vi tri théng linh thi truong
(dominant position) ¢6 cdc hanh vi loai bo
doi thu canh tranh, qua dé tang cuong vi tri
cba noé trén thi trudng bang cdc bién phap
khéng thudc cic bién phdp dugc phép trong
khuon khé canh tranh trén co s& chit lugng.
Do d6, khong phai tat ca cac hinh thic canh
tranh vé gia déu duoc coi l1a hop phép.

2.2. AKZ0” 1a in 1& diu tién ma Toa 4n
Tu phap chau Au (ECT) giai quyét lién quan
dén vdn dé BGTLBDTCT. Theo Toa 4n nay,
gi4 ban thap hon chi phi bi€n déi trung binh
(P<AVC) thong qua dé dé mot doanh
nghiép cé vi tri théng linh thi trudng loai bd
d6i tha canh tranh phai duge coi la hanh vi
lam dung vi tri théng Iinh thi trudng®. ECJ
khing dinh mot doanh nghiép c¢é vi tri
thdng linh thi trudng khong ¢6 loi ich gi khi
ap dung mitc gid nhu vy trir phi hanh vi d6
nhim loai bd ddi thi canh tranh clia né dé
sau d6 nang gid nho cé duge vi tri doc
quyén, vi mot san phim bdn ra véi gid ban
thap nhu vay thi doanh nghiép d6 ganh chiu
mot khodn 16 gém téng cdc khoan chi phi

"™ United States v. AMR Corp., 140 F.Supp.2d 1141
(D.Kan. 2001}, Xem thém Cyril Ritter, “Does the
Law of Predatory Pricing and Cross-Subsidisation
Need a Radical Rethink”, World Competition 27(4),
2004, pp. 627-630.

® Case C-62/86, AKZO Chemie BV v Commission of
the Ewropean Communities, [1991] ECR 1-3359.

¥ Trong 4n 1& Hoffman-La Roche (Case 85/76,
Hoffman-La Roche v Commission, [1979] ECR 461,
para. 91), ECJ cho ring lam dung vi tri théng linh thi
trudng (abuse) 14 mot khdi niém khich quan lién quan
dén hanh vi ciia doanh nghiép ¢6 vi uf thong linh thi
trudmng g&y anh hudng dén cdu tric cha thi trudng,
khién cho mitc d6 canh tranh bi y&u di, théng qua cic
. bign phdp kbdc véi cac bién phdp dién ra trong diéu
kién canh tranh thuong mai binh thudng.
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¢6 dinh (chi phi khong ddi bat ké sin lugng
san xudt 1a bao nhiéu), va {t nhit mot phan
chi phi bién ddi lién quan dén mot don vi

san phdm dugc san xuat®.

Khéng nhimg thé, ECJ con cho rang gid
ban thdp hon chi phi tdng trung binh, nhung
cac hon chi phi bién déi trung binh
(AVC<P<ATC), ciing phai dugc xem la lam
dung vi tri thong Iinh thi trudng néu gid ban
d6 dugc xdc dinh nhu la mét phan cua ké
hoach logi b doi thii canh tranh. Gid ban
nhu vay c6 thé ddy cdc d6i thi canh tranh
c6 hiéu qua ra khoi thi trudng vi ching do
tiém luc tai chinh nhé khong thé chiu dugc
viéc canh tranh véi doanh nghiép giit vi tri
théng linh thi trudng™.

2.3. Nhu vay, Toa dn Tu phdp chau Au,
qua dn I&¢ AKZO va sau nay la Tetra Pak
11, da str dung 2 tiéu chi dé xem xét hanh
vi BGTLBDTCT, d6 1a: (1) gid ban thidp hon
chi phi, va (2) su ton tai y dinh (intention)
loai bo d6i thit canh tranh. Néu gid ban thdp
hon chi phi bién ddi trung binh (P<AVC)
thi doanh nghiép c¢é vi tri thong linh thi
trudng khong ¢6 mot muc dich kinh t€ nao
hon_]a loai bd di thh canh tranh vi mbi san
phdm dugc san xudt va bin ra déu giy ra
madt khoan 16 cho doanh nghiép d6. Nén
viéc xem xét ¥ dinh loai bd d6i thl canh
tranh chi dat ra n€u gia ban thap hon chi phi

M Tue 1a L=AFC + (AVC-P) trong d6 L 12 khodn 16
trén mot don vi sén phdm bén ra.

% AKZO, ibid, para. T1-72. Tit d6 c6 thé suy ra néu
P>ATC thi khong thé xem 12 BGTLBDTCT db c6 ké
hoach loai bd d6i thi canh tranh. Tuy nhién wong &n
16 Compagnie Maritime Belge Transports (Joined
cases T-24/93, T-25/93, T-26/93 and T-28/93,
Compagnie Maritime Belge Transports, ECR [1996]
11-1201), doanh nghiép c6 thi phin Ién hon 90%,
gidm gi4 ban nhém loai bd d6i thil m&i gia nhap thi
truémg 13 khong hop phdp. Xem thém Einer Elhauge,
ibid, pp. 690-692.

" Case C-333/94 P, Tetra Pak International SA v
Commission of the Ewropean Communities, [1996]
ECR 1-05951, para. 41.
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t6ng trung binh nhung 16n hon chi pﬁi bién
déi trung binh (AVC<P<ATC). Trong
truong hgp nay, co quan quan 1y canh tranh
va tda 4n c6 thim quyén phai xem xét dén
thoi gian, tinh lién tuc cua hanh vi bin gid
thép, téng cic khoan 16 cha doanh nghiép
do ban gid thip boi hanh vi BGTLBDTCT
can phai dién ra trong mot thoi gian khd dai
dé c6 thé anh hudng dén quyét dinh rdi bo
hay thim nhip thi trudng lién quan cia doi
thi canh tranh. Ngodi ra cdc bdo cdo, hé so
clia doanh nghiép ciing ¢6 thé 12 mot bing
chilng quan trong thé hién ¥ dinh cia doanh
nghiép d6™.

2.4. Bén canh d6, khic véi phdp luat
canh tranh cua My, Toa an Tu phap Chau
Au, ciing nhu Uy ban Chau Au trong 4n 1¢
Tetra Pak II cho ring khong nhat thiét phai
ching minh ring doanh nghiép cé vi tri
théng linh thi trudng c¢é co hoi thu hoi
khoan 16 mot khi déi thii canh tranh cla né
bi loai bd*. Tuy nhién, van dé thu hdi
khoan 16 ciing 12 mot trong nhiing yéu t6
cdn xem xét dé chimg minh ¥ dinh cia
doanh nghiép c6 vi tri thong linh thi trudng
thuc hién hanh vi ban gid thap™.

2.5. Ngoai ra ciing nhyu luit cia MY,
luat canh tranh chau Au cho phép doanh
nghiép c6 vi tri thong linh thi truong dua ra
nhitng giai thich hgp ly (objective
justification) cho hanh vi bdn gia thap cta
minh,” it nhat 13 trong trudng hop bi cdo
budc BGTLBDTCT véi gid ban 16n hon chi
phi bién déi trung binh. Va tit nhién doanh
nghiép dé cling ¢6 thé ching minh hanh vi

M Xem AKZO0, ibid, para. 79-82 &113-115; va Philip
Lowe, ibid.

¥ Tetra Pak 11, ibid, para. 41.

% Xem  European Commission  Decision,
COMP/38.233-Wanadoo Interactive, 16/1/2003, para.
257-264; Xem thém Cyril Ritter, ihid, pp. 6641-642.
YCompagnie Maritime Belge Transports, ibid, para.
107 & 146. :
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clia minh 13 gidm thiéu tén that (loss-
minimising justification), nhu ban gid thip
hon chi phi tdng trung binh dé giai phéng
hang cii, 16i maot, hét thdi vu, hang dé hu
héng, hay dé€ khuyén mai sin phim méi..." .
3. Mot s6 vin dé vé chi phi so sinh
trong tiéu chi gia ban thap hon chi phi
3.1. Nhu da trinh bay, mic di an l¢
Brooke Group khéng hudng din cu thé
nhung cic Toa dn M¥ ciing da sir dung chi
phi bién déi trung binh (AVC) d€ so sdnh
voi gid ban. Trong an 1€ AKZO To6a an Tu
phép Chau Au di khing dinh diéu nay. Tuy
nhién, viéc sit dung chi phi bién déi trung
binh nhu vay la khong hoan toan chinh xic
trong nhitng nganh sir dyng von 16n nhu
giao thong van tai, vién thong hay céic
nganh chd y&u dya trén nghién cdu, trién
khai (R&D), vi chi phi bién déi trung binh
trong nhitng nganh nay rat thap, thudng
bing hay gan bing khong. Néu doanh
nghiép trong nganh nay dinh gid cao hon
chi phi bién déi trung binh thi cling di dé
ngan chan cdc d6i thu mdéi gia nhap thi
truong thu hoi von dau tu (chi phi ¢6 dinh)
trong khodng thdi gian hop 1y”. Khong
nhitng thé, viéc phan dinh chi phi ¢4 dinh va
chi phi bién ddi chi mang tinh tuong déi,
phu thudc vdo khoang thoi gian xem xét.
Trong ngén han, chi nhing thanh phan chi
phi dugc sir dung dé€ san xuét ra mot don vi
san phdm ting thém 1a chi phi bién déi,
nhung trong dai han, hdu nhu tat ca céic loai
chi phi déu 1 chi phi bién déi, vi du nhu
nhin cong c6 thé sa thdi hay tuyén dung
thém, nha mdy c6 thé ban hay xay méi... .

¥ Philip Lowe, ibid.

¥ Cyril Ritter, ibid, p. 622.

“Do d6, W. Baumol da dé xu4t chi phi ¢6 thé trinh
duge trung -binh (average avoidable cost: AAC), tifc
chi phi giam di thay vi ting thém d6i véi mot doanh
nghiép néu né roi bd thi trudng, thay thé cho AVC.
Xem W. Baumol, “Predation and the Logic of the
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3.2. Vi vay, 0y ban chau Au trong vu
viéc Deutsch Post* ciing nhu Bd Tu phdp
M¥ (DOIJ) trong an 1& United Stated v. AMR
Corp ** da st dung chi phi gia ting
(incremental cost) dé so sdnh v&i gid ban
ma ban chat ciia né tuong tu chi phi gia tang
trung binh dai han (long run average
incremental cost: LRAIC), bao gém chi phi
bién déi cu thé lién quan dén sdn phdm va
chi phi cd dinh s€ khong tén tai néu san
pham khong dugc san xudt, téc bao gém ca
chi phi chim (sunk cost) nhung khéng bao
goém chi phi chung hay chi phi gidn tiép
(common costfindirect cost)®”,

Slr dung chi phi gia ting trung binh dai
han tuy c¢6 chinh xdc hon chi phi bién déi
trung binh, nhung né van chua t6i wu, nhat
la d6i véi truong hop cé viéc bdn gid thip
d6i v6i mot loai san phim clia mot doanh
nghiép san xuit, kinh doanh nhiéu loai san
phim. Vi du nhu doanh nghiép X san xuit,
kinh doanh 2 loai sin phdm A va B, va

ching déu c6 cdc chi phi chung, nhu chi phi
" quén 1y hanh chinh (overhead), nhung thay
vi phai phan phéi hop 1y chi phi nay cho ca
2 loai san phdm thi doanh nghiép dé chi
tinh chi phi dé cho loai san phdm A, nén
loai san pham B s& c6 tinh canh tranh hon
so v6i sin phdm clng loai clia doanh nghiép
Y noi ma chi duy nhat san xudt, kinh doanh
mot loai sian pham. Chinh vi vay, Toa 4n
phic thim vé canh tranh cta Anh (UK

Average Variable Cost Test”, 39 Jowrnal of Law &
Economics 49 (1996).

“ European Commission Decision
Deutsche Post, OJ L. 125, 05/5/2001,p. 27. .
“ United Stated v. AMR Corp., 140 F. Supp. 2d 1141
(D. Kan. 2001). Tuy nhién Toa 4n dd bdc bd cdc
phuong phip mdi cia DOJ. Xem thém David Lee,
“The Lack of Guidance for Proving the Pricing-
Below-Cost Element of Predatory Pricing and a Call
for a Revised Aproach to Predatory Pricing Analysis”,
56 Admin. L. Rev. 1285, 2004, pp. 1292-1296.

# Cyril Ritter, ibid, pp. 622-263.

2001/354,

PHAP LUAT VE BAN ...

Competition Appeal Tribunal) da cho ring:
“DE c6 thé t6n tai trén thi trudng, mot d6i
thl canh tranh véi moét doanh nghiép ¢é vi
tri thong linh thi trudng thong thudng phai
thu hdi dugc téng chi phi clia né (bao gém
ca chi phi quan ly hanh chinh) va ¢é dugc
mot khoan lgi nhuén tir viéc dau tu cha né.
Hon thé nifa, trong hoat dong thuong mai
binh thuong, khodn tién thu duge tir mdi
loai san phim khong chi dugc hy vong 1a bi
dép chi phi bién déi clia né, ma con phai cé
doéng gbép hop ly vao cdc chi phi quéan 1y
hanh chinh chung. Néu m¢ét doanh nghiép
cd vi tri thong linh thi trudng dinh gid dudi
muc chi phi trung binh chung, bao gém ca
mat phdn hgp 1¥ chi phi quan 1y hanh chinh,
trong mot thoi gian tuong doi dai thi sém
hay mudn ddi thh canh tranh ¢é hiéu qua
tuong duong (tham chi c6 thé 16t hon) s€ bi
ddy ra khoi thi truong™®.

3.3. Diéu d6 c6 nghia 1a doanh nghiép
c6 vi tri thong linh thi trudng phai cé su
phan phdi cédc chi phi chung mot ¢dch hop
1y gifta cdc loai san phdm. Mic du lgi ich
kinh t€ theo quy mo (economies of
scopefscale) 1a mot loi thé canh tranh hop
phdp, nhung doanh nghiép ‘dé6 khéng thé
ding chién lugc phan phéi chi phi noi bo
clia né dé€ tao ra rdo can ngan chan su gia
nhap thi trudng cua d6i thu canh tranh
m6i*. Vi vay nhiéu hoc gid cho ring cin
phai sit dung chi phi phan bé ddy da (fully
distributed cost: FDC) dé 1am co sd so sdnh
v6i gid bdn nhdm xdc dinh c6 tén tai hanh
vi BGTLBDTCT hay khong®. Tuy nhién
cin phdi c6 thdi gian dé co quan quén ly

% Aberdeen Journals, [2003), CAT 11, para. 366 &
370.

4 Xem J. Temple Lang & R. O’Donoghue, “Defining
Legitimate Competition: How 1o Clarify Pricing
Abuses under Article 82 EC”, 26 Fordham
International Law Journal 83 (2002), pp. 151-152.
% Cyril Ritter, ibid, pp. 622-626.
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nha nudc vé canh tranh va tda 4n Xxem xét va
ap dung chi phi méi duge dé xuat nay.

III. PHAP LUAT VE BAN GIA THAP
NHAM LOAI BO POI THU CANH

TRANH O VIET NAM
1. Truéc khi Luit Canh tranh Viét
Nam ¥ dugc ban hanh, hanh vi

BGTLBDTCT di ting dugc quy dinh tai
Phép 1énh vé Gid® duéi thuat ngit “ban phd
gia”. Khoan 3 Diéu 4 Phap lénh nay giai
thich: “bdn ph4 gid 13 hanh vi bdn hang ho4,
dich vu véi gid qud thdp so véi gid thong
thuong trén thi truong Viét Nam dé chiém
linh thi truong, han ché canh tranh ding
phdp ludt, gay thiét hai dén lgi ich hgp phip
chia 8 chiic, ca nhan sin xuat kinh doanh
khdc va 1gi ich cia Nha nudc”.

Tuy nhién cdn phai thay ring hanh vi
ban phi gid theo Phap lénh v& Gii hoan
toan khdc vdi hanh vi ban pha gid theo Phap
l1énh vé viéc chdng bdn phd gid hang hda
nhap khdu vao Viét Nam®. “Ban phé gid”
theo Phip lénh vé Gid thyc chit 13 hanh vi
BGTLBDTCT nhu di trinh bay, cé thuit
ngir tiéng Anh tuong duong 12 predatory
pricing, va hang hoéa, dich vu & day 1a hang
héa, dich vu san xudt va tiéu thu trén thi
truong ndi dia. Trong khi d6 “ban pha gia”
theo Phdp lénh vé viéc chéng bdn phd gid
hiang héa nhap khdu vao Viét Nam, thuat
nglr tuong duong trong tiéng Anh 13 anti-
dumping, cling la hanh vi bédn hang héa
(khong dp dung v6i dich vu) véi gid thdp
hon gid thong thudng nhung hang héa & day
phai 13 hdng héa cé xudt xit tr nudc ngodi
khi nhdp khdu vao Viét Nam, va gid thong

“ Luat Canh tranh s6 27/2004/QH11 dugc thong qua
ngay 03/12/2004, c6 hiéu lyc tir ngay 01/7/2005.

“ Xem Diéu 22-26 Phdp lénh vé gid s6 40/2002/PL-
UBTVQHI10 ngay 10/5/2002. -

@ Phép lenh vé viéc chdng bin phd gid hing héa nhap
khdu vao Viét Nam s6 20/‘2004/PL-UBTVQH11 ngay
29/4/2004.
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thitong cia hang héa nhap khdu vao Viét
Nam 13 gid cé thé so sdnh dugc cia hang
hod twong tu dang duoc bdn J nudc ngodi,
trén thi truong nodi dia clia nude hodc ving
lanh thé xust khiu, hay mot nuéc thif ba
theo céic di€u kién thuong mai thong thudng.
Ngoai ra, muc dich clia phap luat vé chéng
bdn phd gid d6i v6i hang nhap khéu 13 nhim
“ngdn ngua hodc han ché thiét hai ddng ké
cho nganh sdn xudt trong nudc”,™ khac véi
muc dich bao vé quyén loi ngudi tiéu ding,
bao vé canh tranh cha phdp luat chéng
BGTLBDTCT.

Chinh sy nhdm [an vé thuat ngit sir dung
nén ndi dung khdi niém “bdn phéd gid” theo
Phép lénh vé€ Gia ciing khong chinh xéc,
tham chi bi nhim 14n ¢ vé néi dung véi
khéi niém “ban phd gid” theo Phap 1énh vé
viéc chéng bdn phd gid hang héa nhap khau
vio Viét Nam vé tiéu chudn ding dé so
sanh gid bdn va muc dich cha phdp luat
nghiém cam hanh vi dé. Tiéu chuin ding
d€ so sanh gid ban cla doanh nghiép bi nghi
vdn, 14 “gid thong thudng trén thi trudng”,
la hét siic mo hd, khéng phan dnh ding ban
chat kinh t€ cta hanh vi nay. Trong khi dd,
Nghi dinh s6 170/2003/ND-CP quy dinh chi
ti€t thi hanh mot s6 diéu cha Phdp lénh Gid,
ciing nhu Nghi dinh s6 169/2004/ND-CP
quy dinh vé x{r phat vi pham hanh chinh
trong linh vuc gid lai khong d€ cap dén
hanh vi “bdn ph4 giid” caa Phdp lénh Gid.

2. Trong Luét Canh tranh Viét Nam,
hanh vi BGTLBDTCT dugc quy dinh tai
khoan 1 Diéu 13 Luat nay. Theo d6 doanh
nghiép, nhém doanh nghiép cé vi tri thdng
linh thi truong bi cdm thuc hién cdc hanh vi
“ban hang hod, cung dng dich vu duwdi gid
thanh toan b nham loai bé déi thii canh
tranh”. Nhu vay, mét doanh nghiép (nhém

% Xem Piéu 3, 5 Phdp lenh v viéc chéng bédn phi gid
hang héa nhap khdu vao Viét Nam.
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doanh nghiép) chi vi pham khoan 1 Diéu 13
Luat Canh tranh khi né la doanh nghiép
(nhém doanh nghiép) ¢6 vi tri thong linh thi
truong va hanh vi ban gia thip cla n6 thoa
man 2 diéu kién: (1) gid ban thdp hon gid
thanh toan bd, va (2) ¢6 ¥ dinh (muc dich)
loai bé ddi thh canh tranh.

Thit nhat, vé gia ban thdp hon gid thanh
toan bo. Gid thanh toan b & day, tuong tu
nhu da phan tich trong phap luét canh tranh
cla My va EU, cin dugc hiéu 13 chi phi
tdng trung binh (ATC). Luat Canh tranh
Viét Nam ciing nhu phdp ludt canh tranh
M¥ va EU, khong coi viéc ban gia cao hon
chi phi tdng trung binh nhung thap hon gid
thong thudng trén thi trudng la hanh vi
BGTLBDTCT. Diéu nay trong mot so
truomg hgp c6 thé mau thudn véi Phdp lénh
Gid trong quy dinh vé€ “bin phé gid” theo
nghia BGTLBDTCT. Nhung nhu di phén
tich, quy dinh nhu vay trong Phap lénh Gid
1a c6 sy nham lan, va theo quy dinh tai Diéu
5 Luat Canh tranh thi Luat Canh tranh duoc

" wu tién ap dung trong trudng hop cé su khac
nhau nay.

Thi hai, vé ¥ dinh (muc dich) loai bé
d6i tha canh tranh. Luat Canh tranh chi méi
dimg & mifc chung nhit, chua néu rd thé nao
la ¥ dinh loai bo déi thh canh tranh. Tuy
nhién ¢6 thé thiy quy dinh nhu khoan 1
Diéu 13 Luat Canh tranh Viét Nam la theo
mo6 hinh kiém tra AKZO cta phép luét canh
tranh chiu Au, quan tam dén ¥ dinh cia
doanh nghiép c6 vi tri théng linh thi trudong,
con viéc thu hoi khoan 16 chi 1& mot yéu t6
g6p phin xdc dinh ¥ dinh d6. Vi viy nén
theo cdch xdc dinh y dinh cha phap luat
chau Au, cin can cif vao thoi gian, tinh lién
tuc cta hanh vi ban gid thap, téng céc
khoén 16 ctia doanh nghiép do bén gi4 thdp
ciing nhu cdc bdo cdo, chiing tir cia doanh
nghiép. Thém vao dé, trong khi viéc xdc

HAP LUAT VE BAN ...

dinh ¥ dinh loai bé déi thi canh tranh s€
gip rdt nhiéu khé khin trong giai doan ddu
dp dung phdp luat canh tranh, cic van ban
du6i luat hudng dan van dé nay nén quy
dinh né€u gid bdn cha doanh nghiép cé vi tri
thong linh thi trudng thap hon chi phi bién
déi trung binh thi phai bi coi 1a
BGTLBDTCT.

3. Tuy nhién, khoan 1 Diéu 13 chua dé
cap rd 1y do chinh ddng dé€ bién minh cho
hanh vi ban gid thap cta doanh nghiép cé vi
tri thong linh thi trudng. Trong khi d6, méc
du c6 mot s6 nhdm 1an nhuw da phan tich
nhung Phdp lénh Gid tai Piéu 23 ciing
da liét ke, tuy chua day du, mot s6 trudng
hop dugc ban gid thdp nhim gidm thiéu tén
thit, hgp 1y héa san xudt, kinh doanh. Néu
hiéu miy méc theo ciu chr cha khoan 1
Piéu 13, khoan | Diéu 5 Luat Canh tranh

“thi Luat niy khong thé 4p dung cdc quy

dinh dé cua Phdp lénh Gid. Tuy nhién, ti
ban chat clha hanh vi BGTLBDTCT va kinh
nghiém cua phdp luat canh tranh cha MY,
EU trong linh vuc nay, cling nhu xu huéng
ap dung nguyén tac 1ap luan hop 1y (rule of
reason) thay vi cling nhéic, mot chiéu theo
nguyén tic hién nhién (per se rule) trong
viéc giai quyét cdc vu viéc cu thé lién quan
dén phéap luat canh tranh, co quan quan ly
canh tranh Viét Nam clng nhu tda an cé
thim quyén nén xem xét giai thich hgp ly
cta doanh nghiép bi diéu tra, bi khdi kién
vé hanh vi ban gid thap clia minh. Diéu nay
chi tr& thanh thuc t€ néu cdc van ban dudi
luat huéng din thi hanh khoan 1 Diéu 13
Luat Canh tranh c6 dé cap véi su cho phép
cu thé.

4. Bén canh dé, viéc xdac dinh mdt
doanh nghiép cé vi tri thong linh thi trudng
hay khéng trudc khi kiém tra 2 diéu kién
trén ciing dat ra nhiéu vin dé. Trong dn 1¢
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United Brand® Toa 4n Tu phdp chau Au
da nhan manh “vi tri thong linh thi trudong 1a
vi tri thé hién siic manh kinh t€ cia mot
doanh nghiép, gitip nd ngan can canh tranh
hiéu qua trén thi trudng lién quan bing viéc
cung cAp cho né kha nang hanh xir doc 1ap
t6i mot mic do dang ké voi cdac déi thh
canh tranh, khich hang va sau cung la vdi
khich hang. Vi tri thoéng linh thi trudng
xudt phdt tir sy két hop cha nhiéu yéu 13,
néu ching duge xem xét moét céch tich roi
thi khéng thé mang tinh quyét dinh”. Luat
Canh tranh khong dua ra khédi niém vi tri
thong linh thi truong nhung quy dinh tai
khoan 1 Diéu 11: “doanh nghiép dugc coi 1a
c6 vi tri thdng linh thi trudng néu cé thi
phan tir 30% trd lén trén thi treong lién
quan hodc c¢6 kha ning giy han ch€ canh
tranh mot céch dang ké”. Diéu nay 1a chua
chinh xdc vi thi phdn chua phai la y&u to
quyét dinh™.

Tom lai, viéc két luAn mot hanh vi ban
gia thdp cha doanh nghiép ¢ vi tri thong
Iinh thi truong c¢6 thudc hanh wi
BGTLBDTCT, vi pham phap luét canh tranh
hay khong 13 rit phic tap, lién quan dén
nhiéu van dé kinh t€ va phép 1y khac nhau.

3 ECJ, Case 27/76, United Brands Co. v EC
Commission, [1978] ECR 207, para. 64-65. Xem
thém Nguyén Thanh Td, “Thoéa thuan khong canh
tranh trong hgp ddng cung cap-phan phdi vd Vu 4n
Quin Cay Dira”, Tap chi Nghién ctiv Lap phdp, s6
8/2004, tr. 55.

2 Uy ban Chau Au trong Quyét dinh vé wu viéc
Grundig, O L 233, 30/8/1985, p. 1, khi xem xét tdt ca
cdc y&u t6 lién quan cho ring Grundig khong ¢ vi trf
théng Tinh thi trudmg mic di né cé thi phdn trén thi
trudng lién quan ia 33%. Xem thém C. Newton, “Do
Predators Need to be Dominant?”, 20 Euwropean
Competition Law Review 127 (1999). Tuong 1, vigc
xdc dinh nhém doanh:-nghiép ¢é vi tri théng hinh thi
trudmg theo khoan 2 Diéu 11 Luat canh tranh Viét
Nam ciing khong chinh xdc mac di Béo cdo giai trinh
ti€p thu, chinh 1y Dy thdo Luat Canh tranh trinh Quéc
hot thong qua s6 284/UBTVQH 11 ngay 07/11/2004
c6 dé cap vin dé nay.
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Phap luit canh tranh clia My, chia EU da rat
phét trién, ¢6 nhiéu 4n lé lién quan va ciing
dd dua ra cdc tiéu chi tuong d6i cu thé dé
xdc dinh hanh vi BGTLBDTCT nhung dén
nay van c¢on nhiéu tranh luin xung quan van
dé nay. Do do, trong giai doan ddu dp dung
Luat Canh tranh Viét Nam, khi dang cé
nhiéu lo liang, quan ngai vé viéc mot s
doanh nghiép 16n, ¢6 tiém luc tdi chinh,
nhit 12 doanh nghiép ¢é von dau tu nude
ngodi, dang bdn gia rat thip, nhim loai bod
doanh nghiép nhd trong nudc,” Chinh phl
va Bo Thuong mai cdn nhanh chéng ban
hanh cdc van ban huéng dan thi hanh khoén
1 Diéu 13 Luat Canh tranh. Do quy dinh tai
khoan 1 Diéu 13, nhu di phan tich, tuong tr
va ¢6 xu huéng theo cich giai quyét cha
phip luat canh tranh chau Au, nén cic
huéng dan nay nén vin dung cic kinh
nghi¢ém cha chiu Au trong Iinh vuc
BGTLBDTCT cé tinh dén quy dinh cla Viét
Nam vé cdch xdc dinh doanh nghiép cé vi
tri théng linh thi trudng. Cdc hudng dan chi
ti€t ndy s tao su an tdm khong chi cho cic
doanh nghiép l6n ma ca cdc doanh nghiép
nhd vé van dé€ dinh gid trén thi trudong Viét
Nam, tao nén tinh chic chin, nhat qudn cua
phdp ludt (legal certainty) trong linh vuc
phiic tap nay.

53 Hien nay, nhiéu si¢u thi & Ha N6i va Tp. Hé Chi
Minh dang du dinh ki¢n Metro Viét Nam - mét doanh
nghiép c6 cic siéu thi bin budn véi gid rdt thdp vé
BGTLBDTCT. Xem www.nld.com.vn/tintuc/kinh-
te/106122 asp,
http:/fwww.dddn.com.vn/webplus/viewer.asp?pgid=4
&aid=6854 (truy cap ngay 24/1/2004).





